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DTSTRICT OF PEtrNSirLVANIAy to wit : 

|9!PI^|i|l| !l|| BE fT REMEMBERED,^ That ort the Snfth cUyrof 
Bsa ^ ** :5S5 May, in the Thirrv T ^ird Year of the Independence of the 
millil'nilljllll U'^^ States of Ainer4c:^A. O 1809« Patrick Byrne of 
the said Oi> rscr, hath deposited i.i this O'Bce. the Title of a Book the 
Righ*^ whereof he plaims a<i proprietor in the W>r4» following, |o wit; 
*< A Report of the wh >le Trial of Gen« Michael Bright and others before 
Washington and Peterk, U ihe. Cticttit: Court of the United States, in and 
for the District of Pennsylvania, in the Jhird Circuit, on an Indictment 
for Obstructing, Resisting* and Oppoung the Execution of the Writ of 
Arre<>t issued out of the District Court of Pennsylvania, in the case of Gi- 
deon Olmstead, and ott^^s against the . Surviving Cxecutrices of David 
Rittenhouse, deceased^ dy Thomas Lloyd ; the Arguments of Counsel 
mnd Charaeof the Judge revis^ b> eacli respectively"; /;? Oi 

tn Conformity to the Act of the Congress of the United States, intituled^ 
^ An Act for the Encouragement of .Learning, by securing the Copies of 
Maps, Charts, and Books, to the Authors and Proprietors of such Copies 
during the Times therein mentiohed !* And also to the Act, entitled, ** An 
Acivsupplementary to an Act, entit(ed«. *^A)i Act for the Encouragement 
of Learning, by seciiQng tbeXlopies of Maps, Charts^ and Books, to the 
Autnors ind Proprietors of such Copies during the Time therein mention- 
ed,** and exteadi'ig the Bene^ts thereof to the. Arts of designing, engrav- 
insg, and etching historical and other Prints." 

'] p. CAIdWELL, Clerk of the 

Districi'of Pennsifhanitti. 
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CiRCUrt COUR T,OF THE UNITED STATES 

FOR THE 

L DISTRICT OF PENNSYLVANIA, 

V&ESBNT 

■WASHINGTON AND PETERS, Judgeis^ 

.■■■-.■■,: , . ■ • ■ 'i- ■■ ;■) 



THE U. S. versa* M. BRIGHT, et ati 






- I'his cause was managed on the part of the Uriitftd Statei*^* 
by Alexander J. Dallas^ Esq. District Attorney ; and on thei ' 
park of the defendants by Waher FrankBn, Es*q* Attorney Gc- 
nei*^! ' of Pennsylvania and Jared Ingef^olly E^q. who harf , 
been retained by the Commonwealth to assist in the defence* ' 

-On-Wediiesdaythe 26th April 4809, Mr. Ingisr stolid iorhik* 
self and Mr. Franklitiy prayed that the calise tnij^bt be coiiti* * 
nufed-iititil* Friday next j some opposition; bn. the piart of ttie. 
United^ States was made by Mr. D^i/Aai, '^rounded on k 
su|fpo&iftion| that the request was intended Wj3|rotfra(stinateth^, 
trial bf-tfhe cause to the next term; but on being assured' 
by Mr* 'IngenoUthsit nothing of that kind was intended, the- 
Ctiurt brdet-ed the causie for uial peremptorily on Friday . 
next at iO o'clock. 

On Friday the Sst* of April at f past 10 O'clack. 

'^The names of the 'defendants were called over but nonii 
ot^ theta atisweredi' Mr. Dallas stated to the. Court, that 
he^ thought the defendants ought to aprpear and answer in 
person to the bill of indictment, and be present also at the , 
time the verdict of the jury was given in. He therefore * 
was inclined to delay the cause a few^ ibinutes under t6e ' 
inklulgence of the Court, the attorney general of ^P^h- 
sylvatita having assured him, that the parties lyould b^ hete 
in a short time, as he had sent a ifnesdengerjto the ho^se;iJf 
oAe^ of 'them Vho would punctually attends ' * ' ' .^ 

!Mri Franklin would have mentioned to General Bright If * 
he'^fiad thought it important that he should appear '^itfief ' 
hottr the Gouiht met, but coticeiving thaf the trial might prc/i'' 
ce€<i 'm lib absence W mi ndt dbH^'sQ t^forei;biii^fite<&^' 
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iDg a difficulty was likely to arise he had sent for him, nniL 
no doubt but the General would attend the moment he found 
it was required by the^ attorney of the district. 

Peters^ J. The defendants are bound in a recognizance 
to appear and not depart the Court without licence ; but 
I do not want to hurry on this trial ; I am content for my 
own part to wait still longer on this butiness, though God 
knows it has been so long before me that I am tired of it. 

Mr. Dallas did not wish to press any thing on the de« 
fendancs, but what the law required. He had been inform- 
edf thai Mr. Bright Was out. on duty, and might not easily 
be found. 

Mr. Franklin said that he had sent for Gen. Bright, and 
one of the defendants had engaged to collect the others to- 
gether. He had not yet heard from him. 

Peten^ J. You had better send down along the wharves^ 
where in all probability Gen. Bright will be found, as he is 
iiispeptpif of flo^r for Uiis port. 

Mr. Daiias. You mav have the assistance of one or twQ 
of the Marshal's men as messengers to go in sea^rch of 
hinji. 

'^ Mr. Franklin asked the Marshal to send a person for 
him oji that occasion. 

.J^ft^T waiting soine time, Mr. DajUas o}^%QWtd that iMi^ 
thjs.l^ a caise of the highest importanqe no\ onfy to the 
Ltnited States, buf to the State of Pennsylvania, and to 
tfa|e defendants, be h^ wished to obtain the . person^ atr 
te^daii9i9, of Gen. Bright and his companions. It ws^[ in«* 
d^ed, incumbent on them to appear, but there s^med to 
have been some misapprehension on this point, hetMfeen ti^e 
attorney general of Pennsylvania, and hrs clients ; to ^IjiiiiCiH 
^r^ Z)a//a^ said, he could not have contributed, in any de« 
gree, as. he was certain that his opinion had not beei^ as^e(| 
upbn^ the subiect* It was sufficient, however, that theab- 
s^ce of' the ^efendatits arose from mere mistake, tq iivduc^ 
hin^. ^o ask the induljgjence of the Courts for the tiiY^e neces- 
SflirY to prQCure their atteiidance. 

^4^. Franklin.^ t 2^ so confident that Gen. Bright wtU 
appear the mo^eri^ that, he Js informed it, is required, that 
I will answer for hinpi'upo;^ my own responsibility. 

Mr. Dallas, l^h? attornj^y geijerai of ^hye Gox^mqi^weallflk 
hi|ying aj^W'f^^ipj, tfefijt/ there is qo di^r^spect or contumrja* 
cy intended w fhe p^rt pf the defeijidai^^ts, but, on the. con- 
tra^, t^at tlijey arp disposed V> p^. every respect ?tKl defer- 
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4e«t «et by one of my pred«ce»»orB of going to tr)»Vi)i a »imi* 
lar case of misdemeanor, without the personal atundance of 
the party charged, I am content to proceed in the cause in 
the absence of the defendants. The measure has not, how- 
ever, altogether my approbation ; but I yield to the pecu- 
liar circumstances of the case; and to an apprehension, that 
the near approach of the termination oi the session, will reii^ 
der it inconvenient to the Court to delav the trial any longer^ 

General Bright came into Court while the pannell of thd 
jury was calling over. 

'fhfi following persona were severall}' swora or affirmed 
tp^ try the cause, 

% Benjamin Thaw^ 7 Thomas Aigeo^ 

8 John Phillips^ 8 John jfennmgSy 

3 Cgnrad Stfherty 9 Liberty Brown, 

4 jkhthias CQrUs9i 10 John /?*■ Gallagher ^ 
I y^hn White yjun. . 11 G&orge A. IVrayy 

6 Charles Barrington, 12 Wiiliam Sharswoad* 

• ' * 

.Mr. G^ldrwell, Clerk of Court, then read the indictment, 
which is in tb& foUowirig words, 

( . • 

1% tlH; jt^M^cuit court oi the United States of America, of the 

t ihi,r4 circuit, hoklen at PhUadelphia, in and for the dis** 

. trkt^ Pei^naylvania, at April aeasrons^ in the year of oat 
l^ord ooe.thousand ei|^t hundred and nine. 
Penn^iyfuonia District^ ss^ . 

.,. TU£ grand inqiieat of the United States of Ameries, 
em|ttiriBg for the body of the drstrict of Pennsylvania, upofii 
tWv ir<^pect4ve oaths and afiirmatioas, do present, that here^' 
t^f^He,. to wit, on the twenty-fburch^day of March, ia the^ 
y^r of out Lord one thousand eight hundred and »ibe, ik- 
certain judicial writ of arvest directed to the nrf^rshail of the 
said district of Pennsylvania, was July awarded and issued 
by ^n^ put of the district court of the United 3tatesin and 
for tbc^^aid district of Pennsylvania, in a certain caitse^ civil 
and maritime, between Gideon Olmstead, Artimus Whit^^' 
AquUa Rct^sdale^ ^U Ulavid Clarke, libellants, ai)d £liza« 
beth Sergeant and Esther Waters, surifivifig edtecu^riees o€ 
David Rittenhouse, £squire, deceased, respondents ; which 
sw)|Ji:i4ici^ writ of sirrest was ckily delivered to Joha 
Si||itb» ; l^uire ;, , an officer q£ tb« said United States, to 
wjf^ marahal of tihQ s^i4 dbtttct of Pennaylvaniia^ at Philil^ 
df^»iH>i Act d^M1^.9fim»t^ ooith^M^ 
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day of March, in the year aforesaid, and was of the purport' 
and effect following, that is to say, 

r ,. ' 

* t 

United States^ 1 

District of Pennsylvania^ J 

Richard Peters, judge of the district Court of the 
United States, in and for the district of Ptnn-. 
sylvania, to ,the marshal of the same district, 
greeting. 

] Whereas heretofore, to wit, on the fourteenth day of Ja- 
nuary, ia the year of our Lord one thousand eight hundred 
and three, it was adjudged, ordered, and decreed, in a cer- 
tain cause, civil and maritime, then dept;nding in this court, 
between Gideon 01msc<iad, Animus Whitt, Aquila Rums- 
dale, and David v^larke, liht^Uants, and Elizabeth Sergeant 
and Esther Waters, surviving executrices of David Ritten- 
house. Esquire, deceased, respondents ; that the certificates 
in the libel in the said cause filed mentioned, should be 
transferred and delivered^ and the interest monies paid over 
by the said respondents to the said libellants, in execution of 
the judgment and decree of the Court of appeals, as stated 
in the proceedings of the said cause, with costs : provided, 
however, that the bond of indemnity should be cancelled*^ or 
delivered to the said respondents, on their compliance with 
the said decree. Therefore you are hereby comnaahded, in 
the name and by the authority of the United States, that 
you forth withi attach and arrest the bodies, of the said re- 
spondents, Elizabeth Sergeant and Esther Waters, and them 
so attached and arrested, to keep and detain under safe and 
secure arrest, until they shall in all things comply with and 
perform the final sentence or decree pronounced in this 
cause, on the said fourteenth day of January, in the year of 
our Lord one thousand eight hundred and three. 

Given under my hand and the seal of the district court 
al Philadel)>hia, this twenty-fourth^day of March, A. D. 
1809, and in the thirty-third year of the independence of the 
said United States. 

RICHARD PETERS. 
JB. Caldwell^ Clk. Dist. Ct. 

* • ' ' e 

And the grand inquest aforesaid do further present^ that 
the said judicial writ of arrest being duly awarded, issued^ 
and dellv,ered, as aforesaid^ afterwards, to wit, on the twen- 
ty-JiiUi day o£ March^ in the year aforesaid) at Philadelpbiai' 
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aforesaid Jn the district aforesaid, the said John Smith, then 
and there being an officer of the said United States^ tb wit, 
marshal of the district aforesaid, attempted to serve and 
execute the said writ pf arrest, in nnanner- and form as he 
was therein commanded ; and that Michael Bright^ late of 
the said district. Esquire, parties Atkimon^ late of the said 
district-rVeoman. William Colt^ late of the said district, yeo- 
man, Chnrka WtntfalL late^of the said district, yeoman, Sa» 
muel Wilkins^ l.te of the said districts yeoman, Abraham Og^ 
den^ late of the said district, yeoman, Daniel Phyle^^ late erf" 
the said district, yeoman, Charles Hong^ late of the said dis- 
trict, yeoman, and John Knipe^ late of the said district, 
yeoman, with divers other persons, to the said grand in- 
quest unknown, being then and there well and truly inform- 
ed of the premises, then and there, with force and arms, did 
knowingly, wilfully, and unlawfully obstruct, resist, and op- 
pose the said John Smith,, then and there being an officer 
of the said United States, as aforesaid, to wit^ marshal of 
the said district, in attempting, as aforesaid, then^nd there 
to serve and execute the said judicial writ of arrest, in 
manner and form as he was therein commanded, to the great 
damage of the said John Smith, to the great hindrance 
and obstruction of justice, to the evil example of all others 
in like case offending i^gainst the form of the act of the con- 
gress of the said United States, in such case made cmd pro- 
vided, and against the peace and dignity of the said United 
Spates. 

And the grand inquest aforesaid, inquiring, as afore- 
saidvUpon their respective oaths and affirmations aforesaid, 
do further present. That the 3aid John Smith, being an 
oilicer of the said United States, to wit, marshal of the said 
district of Pennsylvania, as aforesaid, and being duly autho>- 
rised to serve^ and execute a certain other judicial writ of 
arrest, duly awarded and issued by and from the said dis^ 
trict court of the United States, in and for the district of 
Pennsylvania, in a certain other cause, civil and maritime, 
between Gideon Qlmstead, Artimus White, Aquila Rum^w 
dale, imd David Clarke, libellants, and Elizabeth Sergeant 
and Esther Waters, surviving executrices of David Ritten^ 
house. Esquire, deceased, respondents ; afterwards, to wit 
on the said twenty- fifth day of March, in the year aforesaid^ 
at Philadelphia aforesaid, in the district aforesaid, was then 
and there serving and executing the said judicial writ of 
arrest, in manner and form as he was therein commanded; 
a^d ^« asiid Michael Bright, late of the said diistrict, Eo^ 
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quire, James Atkinson, late of the said distrkt, y^omtm^ 

William Cole, laie of ehe said district, yeoman, Charks 

Westfal, late oH th- satd disirkt, yeoman, Samuel WiHthw, 

late of the said district, yeofnan, Abraham Ogden, late df 

the said distrkt, yeoiidaii, Daniel Phvle, late of the said dl*. 

trict, yeoman, Charles Hotig, lace of the said district, yea- 

jnan, and John Knipt, late of the said district, yeoman, with 

4iv<:;rs olhtfr persons to the grand inqaest anknown, being 

thf n and there well and trul) informed of the premises, did 

thefi and there knowingly, wilfully, and trolawfully assault 

the said John Smith, the said John Smith then and there 

i^eing an r^fficer of the said United Scaces, as aforesaid €d 

wit, marshal of the said district, in serring and executing 

-the aaid liast mentioned judicial writ of arrest, in manner 

t/tkd form as he was therein commanded ; to ihe great d^ 

mage of the said John Smith, to the great hindrance and 

obstruction of justice, to the ev^ example of all others hi 

like case offending against the form of the act of the congress 

of the sflid United States, in such case made and provide<fy 

«nd against the peace and dignity of the saki United Statetf. 

A, J. DALLAS, 

Attorney of the Ul S. Dist. of Pcnn. 

%• y. Smithy marshal, sworn, 1 
%^jQ4i€pfiWegtherby^ Ao% vWitne^sei. 
^ H'iUiam Whekin^ do. . J 

(a true copy.) for D. Caldwell^ CU. C<Mn>#, 

April 1^, 1809. \¥. r. JONES; 

To this itvdictment the defendants pleaded not guiltt/y oti 
which issue was joined ; and, after^ the following speciaiplea^ 
in bar to whicli the district attorney demurred, and the def- 
endants joined in demurrer. The issue in bar, however, 
was afterward waved by the counsel of the defendants. 

9 

f And the said' Michael Bright?, James Atkinson, WilHmtii 
Cole, Charles Westfal; Samuel Wilk^ns, Abraham Otgdeu, 
.Daniel Phyk, Charles i^ong, atid John Knipe, in their OWa 
proper person, come and having heard the> indictment afoi<^ 
said t^ad', and protesting that they are not guiity of the pro* 
itoises' charged in the said indlmment; for plea, nert^rthelesMB 
say, that they ought notuo booompeftled to answei* to the said 
kidictmeat, becnufte they say that by an act of coogress^for the 
erecting of tribunals, competent to deternftine the proper^ 
««^c^p<»r^ dtering^ «he lato wmr becwMti' Gfeat^ BfilaSii airf 
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ker then colonies, pasised the twenty^fifth day of November^ 
one thousand seven hundred and seventy- five, it is enacted 
ift the fourth section thereof as follows, to wii: •* That it 
b^e and is hereby recoin mended to the several legislatures, iff 
the Unfted colonies, as soon as possible to erect courts of 
justice, or give jurisdiction to the courts, now in beiqg^ for 
the purpose of determining concerning the captures to be 
made as aforesaid, and to provide thai all trials, in such case 
be had by a Jury, under such qualifications as to the res*' 
pective legislatures, shiMl seem expedient/' And in the 
sixth section thereof, as follows, to wit : ** That in all ca es^ 
an appeal shall be allowed to ihe congrens, or to such perston 
or persons, us they shall appoint tor the trial of appeals* That 
by an act of the general assembly of Pennsylvania, passed 
the ninth day of Septerober,'one thousand seven hundred and 
Seventy eight, entitled, ** an act for establishing a court of 
admiralty," appeals were allowed from the said court in all 
cases unless firom the deiermination or finding of the facttf 
by a jiiry, which was under the provisions of that law, to be 
without re*examination or appeal. 'I'hat by a resolution of 
congress, of the fifteenth day of January, one thousand seveni 
hundred and eighty; it was among othier things declared, that 
tHals in the court of appeal, should bie according to the law 
of nations and not by jury. That the British sloop Active, 
having been captured as prize on the high seas, in the month 
^ of September, one ihousand seven hundred and seven ty« 
eight, and brought into the port of Philadciphia and there 
libelled in the court of admiralty of the slate oi Penns\ Ivania^. 
* held before George Hoss, esquire, the thctt judge of the 
^ said court, on the eighteenth day of the said month Septena* 
her. That the libellants then and there against the said sloop 
Active were Gideon Olmnited, Animus White, Aquilft 
Rumsdak and David Clarke, h ho claimed the whole vessel 
and carg^ as their exclusive prize ; Thomas Hottsion^ mas* 
ter of the brig Convention, a vessel of war belonging te 
Pennsylvania, who claimed a moiety of the said pri:fce for 
the state of Pennsylvania, bimseli and his crew; and James 
Josiah, master of the sloop Girard, private vessel of war, 
111 ho claimeci one fourth part of the said prize for himself, 
bts owners and crew. I hat all the facts respecting, the said 
capture being subinitted4o the said. court of admiralty, and ti 

i^ury then and there returned impanelled and s'wom ; a gbne# 
^al ver<lict was brought in by the said Jury, which was < on* 
firmed by the court, whereby Gideon Olmsted, Artimus 
Whl%e, Aquik Rttttsdak jkdA David Ckrk became eaiitled 

B 



( 10 ) 

to one fourth of the said prize ; Thomas Houston^ for hipir 
self and crew became entitled to another fourth ; the state of ' 
Penns) Ivanta as owner of the vessel of war the Conventioq, 
to another fourth ; and James Josiah, for himself and ow:-' 
ners, and crew of the sloop Girard^ became .entitled to the 
remaining one fourth part of the said prize. That the said 
Gideon Olmstead, Artimus White* Aquila Rumsdale, and 
David Clarke, being dissatisfied with the rerdict and sen- 
tence aforesaid, did appeal from the said court of admiralty 
of Pennsylvania, unto the court or committee of appeals, ap« 
pointed ^s aforesaid, under the authority of congress, not- 
withstanding the recommendation of congress aforesaid of 
the twenty^fifth day of November, one thousand seven hun- 
dred and seventy.five, for the appointment of courts of ad- 
miralty in each of their United colonies, did expressly pro- 
vide that all trials respecting capture should be hadi by a 
yxxy 9 tti^d under such qualifications, as to the respective le- 
gislature^ .should seem expedient, and notwithstanding the 
courts of s^)peal8, did decide not by a jury, but by the usage 
of i^ation^f and notwithstanding the law for establishing the 
court of admiralty of Pennsylvania, did expressly take away 
the right of appeal| where the facts were found and deter- 
mined hy the intervention of a jui'y^ , and notwithstanding 
the. state was authorized at the time to make such. qualifica- 
tion 0^ provision, taking away the right of appeal injury cases, 
by virtue pf the recommendation of congress aforesaid » 
which allowed an4 recommended the said courts of admi- 
ralty to bejes^ablished with a jury, under such qualifications, 
as tp.the i:espective legislatures should seem expedient. 
That the said court of appeals of the IJnited States, on the 
fifteenth day of, December, one thousand seven hundred 
and seventy. eight, did reverse the sentence of the court pf ad- 
miralty aforesaiid, and did decree the whole of the said pria^e 
to the appellants; that the judge of the court of adoiiiralty^ 
to wit, . George Rqss, aforesaid, did refuse obe4iien<?e fo th<( 
depree p/ reversal. , That on the 21st of, April 1799, it wa? 
fesplyed by the supreme executive council, that C)avid,Rit« 
tenhouse^ the treasurer be directed to find sufScient .security, 
to be approved of by the judge of the admiralty, .for, thp 
share adjudged to the state^ of the prize sloop Act^ve^^^tiaken 
by the brigantine Cppvention, and the Gir;ard priyateei;* a^ 
take; up ; the naoney which will exceed eleven ]thqus>ind 
pounds, for the use of the state, one half of the sun^ allot(;e4 
to the Convention coming to d^e.s^^te, and on the 234«of 

Noyembex 179r> ib^ s^Jm4 assenibly passed a res(c4tttiiw 
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tjiat the treasurer of this state be directed and empowered to 
enter the usual security in the court of admiralty, to enable 
captaih Houston, and the other libellants, to take up and ap>» 

?Jy to their use three fourths of the prize money arising 
ronfi the sale of the sloop Active and her cargo that in the 
obedience to the said resolutions the said George Ross did 
direct Matthew Clarksoii, then marshal of the said court 
to pay part of the proceeds of the said prize, t6 the 
amount of eleven hundred and ninety six pounds nine 
shillings and nine pence, Pennsylvania currency, for the 
use of the state of Pennsylvania, into the treasury of the 
»tate of Pennsylvania, whereof David Rittebhouse was 
then treasurer ; taking a bond of indemnity from the sai<i^ 
David Rittenhouse, as treasurer as aforesaid, to save.hitii the 
said George Ross, his heirs, executors, and administrators; 
harmless from the consequence of such payment, which 
bond is dated the first day of May, one thousand seven hun* 
dred and seventy-nine. That the said George Ross dying, 
suit was brought against his executors in the court of com* 
mon pleas of Lancastei^ county by and on the part of theap 
peilants before named, for the money to which they pretend* 
ed title, by virtue of the decree aforesaid, of the court of ap- 
peals reversing the sentence of the court of admiralty, where- 
of the said George Ross had been judge. That it does not< 
appear, that the said David Rittenhouse had any notice or 
information, or was in legal way apprized of, or made a 
party to the said suit in the court of common pleas of Lan* 
caster county, either in his personal capacity; or as treasurer 
of the state of Pennsylvania, so that judgment was obtained 
by default against the executors of the said George Ross, 
without any knowledge of the said David Rittenhouse^ or his 
|)eing able to take any measures on behalf of himself or the 
state of Pennsylvania, to prevent the same. That in conse* 
quence of the judgment so obtained in the said court of com* 
mon pleas of Lancaster county, against the executors of the 
said George Ross, the said executors brought suit against 
liie said David Rittenhouse, which in the year one thousand 
seven hundred and ninety-two in the term of April, of the 
same year, was heard and determined in the supreme court 
of Pennsylvania, on a case stated for the opinion of the court 
after verdict taken for the plaintiflF, subject to that opinioti 
vrhich said court did decree and determine that the reversal 
as before-mentioned, had and made in the court of appeals, 
was contrary to the provisions of the act of congress recom* 
meadiog the establishment of courts of admiralty, and of the 
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!;eneral assembly of the state of Pennsylvants, in their acjt 
or the establishment of the said court, and was extrajudicial 
and void ', and thai the court of common pleas ol the tounty 
of Lancaster, wa& incompetent to carry into effect the decree 

^ of the court ol appeals, and that the judge of the court of ad« 
miralty aforesaid, George Ross, was not liable to an action 
in a court of law for distributing money according to his de* 
cree as judge oi the said court. That at the second session^ 
of the third congress of the United States, held at the city of 
Philadelphia, in the month of December, one thousand seven 
hundred and ninety three; it was proposed as an amend* 
ment to tlie consticution t»f the United States, that the judi- 
tial power of the United States, shall not be construed to ex* 

' tend to any suit in law or equity, commenced or prosecuted 
against one of the United States, by citizens of another state^ 
or by citizens or subjects of any foreign state ; which having 
been adopted by the requisite number of states, as appears by 
the communication to eongr^ess of the then President, John 
Adams, of January the eight, one thousand seven hundred 
imd ninety. eight, did become a part oi the constitution of 
the United States. That on the twenty- Seventh day of May, 
one thou -and eight hundred and two, the said Gideon Olm« 
ated, Artimus White, Aqui.la Rumdale, and David Clarke^ 
by their attorney, WiMiam Lewis, bsq* did file a bill in the 
district court of the United States, at Philadelphia, for the 
district of Pennsylvania, before Hichard Peters, judge of 
the said court, against Kliaabeth Sergeant and Esther Waters, 
surviving executrixes of David Htttenhouse aforesaid, de^ 
ceased, for the recpvery of the monies with interest so paid 
into the hands of the said David Hittenhouse, by Matthew 
Clarkson, marshal of the admiralty couri aforesaid, as pro* 
eeeds of the prize, the brig Active so captured as afore- 
said, and by the said David Hittenhouse and his ex* 
ecutrixes aforesaid retained* That in the answer of the 
aaid Kliaabeth Sergeant and Esther Waters to the bill 
aforesaid, it sufficiently and substantially appears, that the 
aaid money was originally received by the said David 
Hittenhouse, and was by him detained as treasurer of the 
commonwealth of Pennsvlvai^ia, which commonwealth was, 
and still is interested in, and a claimant of the same under 
a decree of the said George Ross, as Judge of the court 
of admiralty in manner as herein before stated* That 
the sai4 Richard Peters, jud|^e of the said district court, 
on the bill, answer^ and replication so filed by^ and be- 
tweea the said Gideon Olnuted) - AititadiiB White^ A^uila 
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Rumsdale^ and David Clarke of the one part ag'.iinst Eliza- 
1>eth Sergeant and Esther Waters, executrixes as aforesaid, 
did on the fourteenth day of January^ one thousand eight 
hundred and'three, proceed to decree (prout decree, hereunto 
annexed*) That the legislature of Pennsylvania, by an ,act 
of assembly passed on the second day of April, one thousand 
jetght hundred and three ; after reciting the several facts, 
and proceedings, herein before stated and averting that it 
had become -necessary for the general assembly of Fennsyl- 
vania, a^ guardian Qf the rights and interest of the common- 
wealth; amr to prevent any future infringements on the 
same H> declare that the jurisdiction entertained by the court 
of committee of appeals, over the decree of George Ross, 
adjudge of the* court of admiralty of Pennsylvania, in the 
suit where the 'claimants of the brig Active as prize were 
the libellanls, as herein before stated, w :s illtgally usurped 
and exercised in contradiction to the just t ights of PennsyU 
vania, and the proper jurisdiction of the court of admiralty 
est: blished as aforesaid, under the authority of this state : 
and that the reversal of the decree of the said George Kosa 
in that suit, was null and void. That the jurisdiction enter* 
tained by Richard Peters, judge of the district court afore-« 
said, in the suit of Gideon Olmsted; Artimus White, Aquila 
Rumsdale, ^nd David Clarke, againjst Elizabeth Sergeant 
and Esther Waters, surviving executrixes of David Ritten-^ 
house deceased, was illegally usurped and exercised. That 
the rights of the commonwealth as a claimant, and as the 
party substantially interested in the said suit, though appa-^ 
]!ent on the face of the proceedings, were unfairly passed 
over, and set aside* That the said David Rittenhouse was 
not, and ought not tp have been considered in the light of a 
mere stakeholder; but as the treasurer and ag^nt of the 
cammonwealth: and that the jurisdiction and decree of the 
said Richard Peters, hereon, were enteitained and made in 
manifest opposition to, and violation of the last amendment 
of the consututiou of the United States, herein before stated<, 
and ought not to be supported or obev ed, enacted as follows : 
Section 1* Br it enacted by the Senate aftd house of Repre^ 
sentatives of the Commonwealth of Pennsylvania^ in General 
Assembly met^mid^itis hereby enacted by the authority of the 
samey I'hat the governor of this commonwealth be auihofi- 
zed, and he is hereby authorized and required, to direct 
the attorney general of this commonwealth, to apply with- 
out delay to EUzabeth Sergeant and Esther Waters, execu- 
irises as aforesaid, and require ihem forthwith u> pay into 
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the treasury of this commonwealth the monies by them ^d- 
,itiitted to have been reeeived in respect oiF the premises, in 
theiir answer H> the bill so as aforesaid filed against them, iti 
the distrrct court of Pennsylvania, before Riclrord Peters, 
judge of the said court, without regard to the decree of the 
said Richard Peters, herein^ and in default thereof by the 
said Elizabeth Sergeant ami Esther Waters, to direct the 
said attorney general to bring suit in the nanre of the com- 
monweahht in the proper court of this commonwealth,, 
against the said Eiizabeth Sergeant and Esther Waters for 
the monies aforesaid, and proceed as speedily as the course 
of legal proceedings will permit to enforce the recover)' and 
payment thereof, into the treasury of this com men weath* 

Section 11. And be itjurther enacted by the authority afore* 
said^ That the governor of this commonwealth be authori- 
zed and required, to protect the just rights of the state, in 
respect of the premises, by any further me^ns and measures 
that he may deem necessary for the purpose, and also to pro- 
tect the persons and, properties of the said Elizabeth Ser- 
geant and Esther Waters from any process whatever,^ issued 
cMit of any federal court, in consequence of their obedience, 
to the requisition, so as aforesaid directed to be made to 
them, by the attorney general of this commonwealth ; and 
in the name of this commonwealth, to give to the said Eliz- 
abeth Sergeant and Esther Waters, a sufficient instrument 
of indemnification in the case of their payment of the mo- 
nies aforesaid, in compliance with this act, without suit 
brought against them on the part of this commonwealth, for 
the recovery of the same. 

That on the the twenty-ninth of May, one thousand eight 
hundred and seven, the suggestion was filed among the re^ 
cords of the said district court by the attorney of the said 
Elizabeth Sergeant and Esther Waters as follows, to wit: 

Gideon Olmstead and others^ 1 ' 

V. I In the district court of 

Elizabeth Sergeant and Esther [ the United States in 

Waters surviving executors of \ and for the Pennsylva- 

David Rittenhouse, esquire, I nia district* 

'deceased. "^ w ..-. 

The twenty-ninth day of May A. D. 1807^ the defendants, 
by John Sergeant their attorney, respectfully suggest to this 
honourable court that' after the making of the decree iathis 
cafse, to wit, in the second day of A {>ril A. D.< 1603, the 
.general assembly of the commonwealth of Pennsylvania, 
passed an act which was then ^pp^pv^d by the governor of 
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the s^id commonwealtfa in the foUowiog. Words, (prout ^he 
act.) . . 

That they .the defendants, being required by proper au- 
thority, to pa)^ into the treasury, of the said commonwealth 
the monies admitted to have been received as executrices of 
David Kittenhouse, esquire,- in manner aforesajid^ did on the 
19th day of July 1803;, transfer to the treasurer of the com- 
monwealth, the certificates ,of stock al?ove mentioned, and 
on the 29th of July 1803^ pay into the treasury of the com- 
i^onwealth the monies by them received a^ aforesaid in obe« 
dience to the said act of the general asseml^ly, and to the re- 
quisition made under it« , 

The defendants respectfully further suggest, that the said 
certificates and money Were received by their said testator, 
as the treasurer and officer of the said commonwealth, as 
appears, by the bond of ihe said. David Kittenhoiise, given on 
the receipt thereof, filed in jthja court by tb^ jib^llants the 
&2d May, instant : and that the s^me came to their hands as 
his representatives after such receipt; s*nd;it be iflg expressly 
insisted by the said act of the general assembly, that the said 
GommOfiweaUh had,, and has.,;a. right tu the.sajd.certificatcs 
and money, and these defendaiits having as aforesaid obeyed 
the requisition of the 'said' act, these defendants suggest that 
the said decree of this honoufabU court ought not to be ex- 
ecuted nor any process issued thereupon against. i;h^m« 

The defendants respectfully further suggest tha* the said 
decree of this honourable court was prqnouoced, so far; as 
respects the claims, rights and interests of the said common« 
wealth <>f Pennsylvania ex parte and without jurisdiction. 

: JOHN SERGE A>^T, 
.;,:?; • attorney for defendants^ 

That on the twenty*seventh day of February, one thou^ 
sand eight hundred and nine, a message was ^ent by tht; gb- 
.yemor of the commonwealth ofPennsylvai^iatQ the'house|of 
representatives of the said eoikicnonwealth, as fpllows^ to 
Wit;-^: ' , ■. I ^, 'i ....-.[ III,:. ,, 

IJdessage of jt^e^governor to the senate and housf^iof rep re- 
• se^itatives of the commonwealth of Femisy Wania. 

^^ I ha^e received information that the supreme court of 
the X/nited States hath ordered, a peremptory matidamua to 
be.ispuedin ihe suit of Gideon Olmstead and others, p* SUz^^ 
^be^ j^ergeant .and Esther Waters executrices . pf, the .k^ 
jnilr«^'fti||Qma3asj9.i:.aad. thftt iA^mediate gppUamioQ^wiU be' 
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made lo Richard Peters, judge of the district court of Pcnn- 
sylvania, for an execution ag4inst the persons and effects of 
Mrs. Sergeant v^nd Mrs. Waters ; Or that rather, as it is an 
admiralty proceeding, an attachment against their persons 
will be the compulsacory process adopted on the occasion. 

" By the arct of the -id April, 1803, Mrs. Sergeant and 
Mrs. Waters afe directed to pay a sum of money, arising 
out of the sale of the British sloop Active, captured during 
the revolutionary war, into the treasury. With the requisi- 
tions of that law, the said executrixes have complied. It 
, now becomes my duty, agreeable to the provision of that 
act, to protect the persons and property of the said execu- 
trixes, against the said process.' 

^ Painful as the duty is, lam compelled, and am now 
making arrangements, to call out a portion of the militia for 
that service ; that being the only means in the power of the 
executive. As the execution of this law may produce some 
serious difficulties, as it respects the relation between the 
«tate government and that of the United States, I have 
thought it proper to make the commmication ; on which 
the legislature can act as in their wisdom they shall think 
(Expedient. 

« SIMON SNYDER. 
** The honourable James Engle, esq. 
speaker of the house of repre- 
sentatives. 
^* Lancaster, Eebruary 27, 1809.** 

That on the day of one thousand 

eight hundred and nine, the said Michael Bright received 
from the governor of the said commonwealth, aii order in 
the following words, to wit : , 

Slit, ; 

By an act of the general assembly of this common- 
wealth, passed the 2d day of April, A»< D^ 1803| Elizabeth 
Serjeant and Esther Waters, surviving executrices of David 
Rittenhouse, deceased, were required to pay into the trea- 
sury of this commonwealth, a sum of money arising out of 
the sale of the sloop Active, captured in the late revolution- 
ary war (which money had been paid to the said David Rit- 
tenhouse in his life time as the treasurer of this common- 
wealth, iff pursuance of a decree of George Ross^ esquire^ 
judge of the Court of Admiralty of this state), which re^ 
0bition the said Elizabeth Sergeant and Esther Wateri 
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fi^irc eomjplied witb^ in opposition to a decree made by Rv 
ehard Peters, esquire, as United States' judge of the Dis^ 
frict Crturt of this state, which decree, by the act of assenn- 
foly before recited, is declared ** to be founded in usurpation; 
** and in contradiction to the just rights of this conomon- 
^*' wealth, and in" manifest opposition tq, and in violation of 
^*' the last amendment to the constitution of. the United 
w States," 

And, by the said act of the general assembly, the governor 
of this commonwealth is required ''•to protect the just 
"■ rights of the state in respect of the premises^ by any fur* 
" ther means and measure^ that he may deem necessary for 
** the purpose, and also to^ protect the persons and properties' 
" of the said Elizabeth Sergeant and Esther Waters fron« 
**• any process whatsoever, issued out of any federal court iif 
•^consequence of their obedience to the requisition afore* 
**'8^id.'^ 

• Having been infornied that a peremptory manttamus had 
beien issued out of the Supreme Coiart of the Unrtcd States^ 
(Commanding the, said Richard Peters to issue process for 
enforcing the decree of the said District Court against the 
*aid Elizabeth Sergeant and Esther Waters, it becomes my 
duty, in obedience to the injunction of the aforesaid act o£ 
like gefieral assembly, and In virtue of the powers vested in< 
ttjft by the constitution and Isiws of this common wealthy I, 
Simon Stiyder, governor of the same, reposing special trust 
attd confidence in yoii, Michael Bright, commander of the 
ftrst br^ig^idfe of the first division of Pennsylvania militia, do 
K^reby axithorize and require you immediately to have ia 
readiness such a portion of the militia under your command'^ 
«» may be necessary to execute this order ; and to employ 
thiem ti^pr'Oteet and defend the persons and the properties of 
Ihe ^aid Elizabeth Sergeant and Esther Waters, from and 
^g^ihsiany process founded on the decree of the said Ri« 
chard Peters, judge of the District Court of the United 
States aforesaid ; and', in virtue &( which, any officer under 
the direction of any 6oUTt of the United States, may at- 
tcfnipt to' fiittaih the persons or the property of the said Eli* 
ia^th Sei^gcant or Esther Waters. . 

• ''f ri the ekecution of these ordersi^ not lesd painful for me 
to is^tie than yoti tlo execute, it iis my express orders not to 
tnJAire any person attempting to serve su^ch process as afore- 
ftilidVunte^'iinperioUs necessity -com pel« you to do it in exe- 
ctt^tv oif the coders; it hm bec^imp i|iy duty? to issue* 

■ ' ■ ' C 
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. Yon are therefore directed to make out correct muster 
and pay rolls of such militia as you may find necessary; tp 
call into service, in the performance of the duty enjoined 
upon you, and transmit the same to the executiy^ departmejit 
of this state. 

SIMON SNYDER. 
. To Gen. Michael Bright, 

Lancaster, Feb. 27, 1809. 

That the said Michael Bright, James Atkinson, and others^ 
at the time of the Bupposed obstructing unlawfully, resist- 
ing, opposing, and assaulting the said John Smith as charg- 
ed in the said indictment, were acting in obedience to the 
order so aforesaid given by the governor of the common- 
wealth of Pennsylvania, and this they are ready to verify, 
wherefore the said Michael Bright and the others, pray 
judgment of the said circuit court of the United States in, 
and for the district of Pennsylvania, that they will not fur- 
ther proceed upon the indictment aforesaid, against them, 
;and that they may be dismissed from the court hereof, and 
upon the premises, S^c. 

Mr. Dallas^ for the United States. The indictment, which 
has been read to the jury, is founded on the 22d section 
of an act of congress, approved by the President, on the 30th 
of April, 1790; and the words are these :—" That if any 
person or persons shall knowingly and wiUuUy obstruct, re- 
sist, or oppose, any officer of the Ojnited States^ in serving, 
or attempting to serve or execute any mesne process or war- 
rant, or any rule or order of any of the courts of the United 
States, or any pther legal or judicial writ or process whatso- 
ever, or shall assault, beat, or wound any officer, or other 
person duly authorized in serving or executing any writ, 
rule, order, process, or warrant aforesaid, every person so 
knowingly and wilfully offending in the premises, shall, on 
convicifen thereof, be imprisoned not exceeding twelve^ 
months, and fined not exceeding three hundred doUars.'' 

In every criminal prosecution, unpleasant sensations aro 
naturally excited, by the exposition of guilt, and the infliction 
of punishment* But, in the whole course of my official 
practice and professional experience, the painful sensations 
of the present monnent have been unequalled. From the 
origin of the transaction, which has produced the prosecu- 
tion qf the defendants^ to the day of trial, W€ are involved 
id. such, collisions of opinion, in such conflicts of jurisdic** 
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liOQ, and in occurrences of such dreadful aspect, as cannot 
fail to awaken, in the mind of every reflecting man, •imo* 
tions of grief, mortification, and alcirni. - When the grand 
jury found this indictment a true blll^ what was the spectacle 
exhibited in the streets of Philadelphia ; what were the con- 
sequences that menaced the peace of the city ; and what were 
the feelings that agitated every patriotic heart ! An armed 
force raised tinder the orders of the governor of the state, 
to resist and defeat the judicial authority of the union: a 
mars'hal officially compelled to summon a part of his fellow- 
citizens, to oppose, with force, another part: and the autho- 
rity of the United States in action, leadmg to the result of 
arraying the whole power of the confederation, if necessary^ 
in arms, against the whole power of one of its members ! 
N«»t only the inhabitants of Philadelphia, bitit every citizen 
ef ever\ state j nay, every friend of republican liberty 
throughotu the world, must be appalled in contemplating so 
momentous a crisis. It was not simply a question of proper- 
ty, a question of jurisdiction, or a question of state sove- 
reignty, that was involved ; but the great questions, which 
are so ifitere^ting to mankind, seemed to be at i8sue,-<*^ whe- 
ther a free government, established and administered by the 
people themselves, can possess sufficient energy for its own 
preservation ; — whether the republican representative system 
is constructed of materials fitted for stability and duration, 
and whether Liberty, driven from the regions of Europe, 
Asia, and Africa, shall find a dwelling place on the face of 
the terraqueous globe. 

But however distressing.this retrospect may be, let us de- 
rive some consolation from the reflection, that these things 
have passed away ; and that we enter upon the trial of the 
defendants, not under a solicitude for the issue of the con- 
flict, not under the terror of militaryorders, nor with vin- 
dictive passions to gratify ; but, rejoicing in the restoration 
of order and tranquillity, with a solemn purpose, to set an 
example of good faith to the union ; to evince the capacity 
of the government to resist every shock, domestic or fo- 
reign ; and to rescue the people of Pennsylvania, by the ver^ 
diets of her juries, from all participation in the reproach, that 
has unhappily fallen upon her. If such shall be the effects 
of this day's trial, we have nothing to apprehend for the 
constitution, that monument of worth and talents; but if the 
opportunity tf» produce theses effects should be lost, or per- 
verted^ the foundations of republicanism (after the short 
lapse of twenty years) wiU be rent, aad all the boasted super- 



Structures of federal and of state governments^ dissolving 
^^ like the baseless fabric of a vision, will leave apt a wreck 
behind." 

In the manage tient of the prosecution, I shall aot step 
aside to arraign the policy of ihe state of Pepnsylvanta, nor 
to derogate ;rom the character of her magintrates* To as« 
pert the aathoriLy andt^urisdiction of the United States, it 
.mav be necessary to question the constitutioinalit> of th« 
course, that has been pursued by Pennsylva^via, and to de- 
monstrate the errors, that have been committed by her public 
functipnaries ; but it can never be necessary to ascribe a^ 
improper motive to human actions, when the failijbility of h,u» 
;Bian judgment will fairly account for whatever is, or seems 
tO'be, wrong ; and it is in the capacitvof a private citi^en^ no|; 
in the office of a public prosecutor, that I permit mysielf H> 
deplore, and to deprecate, the policy of the state government* 
Even under the opinion ihat Pennsylvania has erred, I shal} 
Bp'eak of her with reverence and attachment. My remarks 
will be conRned to the evidence, the law, and the principles)^ 
0f the case. And, I confidently hope, that the evi^nt of th^ 
discussion, so far from disgracing Pennsylvania, will be thc$ 
instrument of her ymdic^ion, restoring her to the high and 
merited rank, wbicb she has hiiherto lepjoyed among the 513* 
fcer states. 

. The oifence charg^ agairist the defendants, is of a nature^ 
lis serious asafiy, that cat) be jcharged againsc the citizens of 
a free government: I do not except trelason, as it operates 
against the government, nor murder, as it respects an indivi^ 
dual. In its first aspect, indeed, it differs from those 
jcrimes ; but it gradually assun^es the front of treason, and 
murder naturally follows in it$ train Even, however, thii 
tendency to accumulate guili, is not the great evil and daa^ 
ger uf the offence t which I now advert. The open, bold, 
and ostensible, movements of treason ; for instance, the levy* 
ing of war to subvert the government, or to sever the terri- 
tory of the union, by the range of the AUeghcnnv, or the 
western waters ; will alwavs pres.ent ;^n object, which the vigi- 
lance of our administration may readily detect, and the pow* 
0r of the nation will certainly defeat: byt if a resistance jto 
the regular operation of the Uws, administered through the 
medium of the courts of justice, shall pas^ with impunity^ 
till the offence becomes habitual among the people ; the dis^ 
ease will not be perceived, till it is incurable ; the founda^ 
tions of the goyernmeiit will be underi^'ined, before the ap- 

|)roach of dsfi^^t is suspected ; aad the is^bric of ciyil liberty, 
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!#4iich the valour and the wisclom of your patriots has raised^ 
*eilL in a sudden and tremendous fall, overwhelm you with 
destruction and dismay. Remrmber, then, I pray you, that 
the existence of the govern imeni depends, essentially, upoa 
ihe existence of all its departments; and that treason, in 
arms against the executive and legislative departments, can- 
not be more certainly fatal to the vital principle of the go*' 
i^ernment, than habitual opposition, or popular contempt, ma- 
nifested towards the judicial authority. This is, in some 
degree, the case under every form of government j but in 
monarchical governments, the read> assistance of military 
force may always be obtained, to execute the judgn^ients oi the 
law* It is under a free government,, constituted by the peo- 
ple, and for ever dependent upon their good will ; under 
which the civil authority is declared to be supreme, vvhile 
military force is designated, as an object for jealousv and 
controul ; that the. dominion of the laws must, in a ptpculiar 
manner., be held sacrtd ; for otherwise (as it h^ts been alri ady 
aaid), the government itself must cease to exist. When the 
decrees of justice cap be no longer enforced by the marshal 
and the writ, you must report to the soldier and the bayonet i 
and whatever yot| may chuse to call your government, de-* ' 
pend upon it, you will no longer continue to be a free peo* 
pie. A resort to arms, in obstructing the operation of the 
laws, must inevitably lead to a resort to arms in maintaining^ 
them. Nor can it make any diflerence in principle, whether 
the execuftion of an act of congress, or the judgment of ^ 
court, is thus resisted ; whether the resistance is attempted 
by an individual, or by a multitude ; in the rage of wanton 
yiolence, or under the colour of a spurious authority. The 
disturbances of 1794 and 1798, were not more lawless an^ 
injurious, in their nature, than the resistance of the Low<* 
reys to the process of the court ; and the resistance of the 
Lowreys, in the alledged protection of private property, waa 
less dangerous to the government, than the resistance of the 
defendants, with the plausible pretext of the performance of 
a public duty* 

But opinions have been scattered abroad, in pamphlets, in 
newspapers, and in. declamatory harangues, which are, I 
confess,, well calculated to pervert the public mind, and to 
excite the public feelings, on the peculiar sul^ject of the pre* 
sent prosecution :— It is weaklv, if not wickedly, sajd, that 
W& opposition to the judicial process of our Courts, is not an 
opposition to tne laws ; and that persons, who act under the 
authority of the State, in making such opposition, are guilty 
of no offence* Against a doctrine so radically vicious, it is 
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a duty most solemnly to protest ; nor can I safely approach 
the immediate ground of the prosecution, without Brst en« 
deavouring to rescue your judgtnent from its baneful in* 
iluence. i claim, therefore, the attentiun of the jury, for a 
short, hut^ I hope, a satisfactory, developeraenioP the princi* 
pies of our social compact, in its federal, as well as in its 
State, characteristics. * 

There is no truth more certain, none to which i more sin^ 
cerely subsccibe, than that the sc>vereignty of the nation, re- 
fiides essentially, and everlastingly, in the people. From this 
sovereignty emanates the poAvtrrs of government, whether they 
are vested in the federal, or in the state, system ; and whe- 
ther, in either system, they are assigned to the legi^iaiive, 
the executive, or the judicial, department. The instiiuiion 
of the government, is thus an exercise of the sovereignty of 
the people, in their own way, and tor their own good. The 
people, acting as the creator, assign to the subject of their 
creation^ the ^orih, attributes, and operation, necessar\ to its 
use. In dividing the powers of government into federal, 
and state^ the sovereignty of the people is displayed, not 
surrendered ; and in di aiding the government iqto depart-o 
ments, the separation is made for the preservation of each, 
in its legitimate sphere, and not with a view to render any 
one department, superior to the others. Hence, while the 
sovereignty resides, inherently and inalienably, in the people, 
it is a perversion of language, to denominate the state, as a 
body politic, or government, sovereign and independent* If, 
indeed, the word ^* State,*' is used as a collective, for the 
people of the State (in which sense, and in a sense descrip* 
tive of territorial jurisdiction, it is sometimes used) there is no 
objection to the phrase : but a state, meaning the govera- 
mentof the state, is never itself sovereign, though it may dis- 
charge those functions of the 80vereignt\', which the people 
have assigned to it ; nor can it ever be independent, while the 
people possess the right and the power to change^ modify, or 
abolish it. The federal and state governments, in this 
* point of view, are alike possessed of sovereign powers ; but' 
the state government can no moi^ be denominated sovereign 
and independent, in relation tcTihe powers vested in the Fe- 
deral government, than the latter can be so denominated, in 
relation to the powers vested in the former, or reserved to 
the 'people. The truth is (a political truth, that ought never 
to be overolooked, in the collisions that may arise between 
fitate and federal authorities) that the constitutions of the 
Union, and of the state, must be regarded and construed as 
instruments., formed and executed by the same party, the 
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^ sovereign people, delegating powers to different agents, but 
upon the same trusts, aod for the same uses. The instru« 
ments manifest the powers of the constituent, and prescribe* 
the duties of the representative. And thu5», you hear, the 
mighty voice of the people announcing, in a solemn and for- 
mal preface to the work, that they ^nbt that the so^^ereign 
and independent states,) ordain and e<^tabHsh, the federal, as 
well as the state, constitution, for their government. The 
people of Pennsylvania, acting as a portion, an|l in concert 
with all the rest, of the peoplt: qf the United States, ordain* 
cd and established the federal constitution, in the year 1787, 
for their national government; and, subject toihe plighted 
faith of that compact, the people of Pennsylvania, acting for 
themselves alone, ordained and established/ the state consti- 
tution, in the year 1791J, for their territorial government. 
To the national government, they gave all the national attri*» 
butes of judicial, as well as of executive, and legistative 
pojver; and on the state government, they devolved the 
exercise of every other power, necessary for the public wel» 
fare, with the exceptions and qualifications contained in the 
declaration of rights* 

. Upon this basis, I trust, it will be perceived, that, without 
derogating from the dignity of organized governments, or 
impairing their legitimate authority, the sovereignty of the 
people, the federal jurisdiction, and the state rights^ may bar* 
moniously, and^ securely, rest. But to assert an absolute 
sovereigrnty and independence in a state, is either to deny 
any sovereignty and independence in the Union ; or to con- 
tend for the existence of a solecism in the science of poli- 
tics $-*-the existence of two absolute, sovereign, and indepen* 
dent governments, in the same nation ! Nor is it possible, that 
the subject should have been misunderstood by the people^ 
when they adopted the federal constitution ; for, General 
Wwihingtmi'i in the letter of the convention, which accompa- 

• nied the proposed constitution, proclaimed the effect of ita 
adoption upon state jurisdiction, in these memorable words :. 
— " It is, obviously, impracticable in the federal government. 
** of these states, to secure all rights of independent sovereign^ 
** ty to each^ and yet provide for the interest and safety of all. 
^^ Individuals entering into society give up a share of liberty 
^^ to -preserve the rest. The magnitude oJFthe sacrifice must 
**' depend as well on situation and ck-cumstapce as on the ob- 
ject to be obtained. It is at all times difficult to draw, with 
precision the line between those rights, < which must be 
V surrendered) ,^Vid those which nuiy be reserved r and, on 
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** tlic present occasion, this difficutty was ewiYt^ntd'by a dif> 
** ference among the several states, as< to their sitaation, ex- 
•* tent, habits, and particuiar interests.'* 

That the constiturion, adopted with this knowledg^e of itft' 
design and operation, was indispensable to the duration of 
the Union, to the harmonv of the states, to the prosperity of 
the people^ and to the character of the nation, every man' will 
admit, who saw, or felt ; who has read, or heard j . what was 
the sitnaiion of the coimtr\ ^ at the crisis of the adoption. 
That the practical blessings of the constitution have surpaa- 
sed, all that its most zealous advocates predicted, even its 
once jealou-s opponents, gratefully see, and candidly avow# 
For, all knOw, t^at tht: infirmities of the old conlederation 
were so extreme, that the Union had scarcely consummated 
its independence, when it seemed to touch the period of hu 
dissolution. The necessity of resorting to some principle of 
I'esuscitation, agitated every heart, and exercised ever}- head* 
Let the Union be dissolved, and what was then to dissipate! 
the gloom, that hmg over the internal and external prosr 
^ects of America! In a foreign view, where was the resource 
of population, or of revenue, to enable a single start, to 
eommand the respect of the world, to reciproiate the bene- 
fits of commerce, or to repel the violence of other nations. 
In a domestic view, where wvis the common umpire, to re- 
concile the jarring interests of the rival states, to regulate' 
the terms of social intercourse, to avert the calaroitirs of 
civil war, to destroy the hydra of anarchy, or to subdue the cf- 
forts of despotism ! But, turning from those lamentable view» 
of the siibject, let, us ask, what under the auspices of the fe- 
deral constitution, is now wanting to our honour abroad, or to 
ourprosperity athome? The rights, the interests, the treasure, 
and the power of all the states, constitute an inheritance and 
a name ; a shield and a sword ^ for each state, in all the pur- 
suits of its enterprixe and industry abroad ; while an uniform 
system of national legislation, and aniit^partial administration 
of national justice ; serve to produce and perpetuate equal-^ 
ity, confid^tice, and concord, at home. 

Having thus shewn that the federal, as well as the state^ 
government ; and that the judicial, as well as the legislative 
and executive organs, of each government, are the work of 
the people themselves; I hesitate- not to repeat, that. it is 
rndispensafole to the duration of a free government, that the 
' jHidicial department should, above all, be preserved from the 
Encroachments of <he co-ordinate departments; from the 
astiaults of the vicAeot^ fttid from tht arts of the insidioas. 



I ft tt a^le^d^ '6a ^}^t fdUttdatioQ this claiin for peciiHar vaae^ 
i'atmn i^ austarimrd ? I answer, on the peculiar character of the 
j^idkM departnitfnt;, vihtch gives Hfe a%id sai^ction to the 
ic^her ^k?partm^ms=of govertinwnt.> Take for example, two 
•proniihtht f^tiares of that character :-i-l8t. After the legis- 
lature has jJerfornVed ite office, by ordaitemg laws of a gene- 
ta! tw^uhr, for' g<:'fj*ei^al purposes, it is«the eithisive-provirice 
of ihe juii^icial aathbrky, to apply the geiieral law to particiN 
^ir cases, as Ihty 0€^rt#^ inider every ;pod8ifek diversity 
4f fac^. It wotikl-h« hideous in theon ;- it would be iniqor, 
tmi^ih pi?afctic« ; -If t4ve s^nife <kpartm€*ftt that made the la-w; 
lihwrM -fee ietlipOWtfiiftd t6 expoutid and t^ ehfofctl it.«»^d. B^* 
f bfe the exeeutvv^ nbngistrate can iaterfere; ipUhtfr to punkh 
*im ttrfrtictioft of 'the geweim! law^ 6r to a€ord relief in a par^ 
Vkiilar c&fse^ ti^e c^ust of punish metft^ of the right to relief, 
■mii>t^av^ been TiM^«0ti gated and ascifft^fc^ bj- a court oC 
jttstrct. ^ it would be llideo»siH the^ty i trw(itl4d be miquix 
^bti^Anpr^ttiifcti if the^i^me deponment -^bat executed th^:. 
1&W, should pref^ioU^ly haVe been etnptbyed to n^iake, atvd t^ 
'estpouhd if. Thefee fealures bf jaditial au+hori^Vi^ d^ wot^r 
tht^li, arrdgate the right to make, Qor tb exe'ciit^, the laws ( 
init they dtrmi^nstrate th« policy and the nirt4>re of judipial 
<Jndt:per(deticc. Say, that the jury were d«i^>nrv0«n«nr ct>iiiu 
4t*i'tt^'ihto^a cdtirention^ to dt^ise a fo^im df government^ 
for ih6 tJhlotl^ 6r#or<ihe s«ate, could they, would ihey, hesi-« 
itttte tty pursue Iheaam^ divkion, the sa«ie demarcation of 
ydwt^¥s i by-i^M<5h -Jllone (he libertie* of the'people Cim b« 
i^e^tifad,^*! Ae^crtie fcatid,' fro#ft kgialativii partftvlity, artdv 
t)tt'tft^ othcfr, from egfectitivc vi^ettcc. But destroy the jtt- 
iJttk^l pow^, and ydti destroy the ad anfinistrati on of justice s 
•B^fstfoyftfe-adinmisttaridto of justice ;*-"-anil iKrhdk remains of 
•yemi*;'te«w<^d; ^ettimtntiWetikty of a fredawtri^a caru, ttt 
iL^epitt^! ' 

»t^*H tiHfe*a,aWl.u*der ill €<fr<!Utttat«nc€»^ fromf the dawa 
NoT-Aiiw^lcan hidepehdcDce, to thf^ sj^etidor of its meridian^ 
'tte.Sot«crei*g[nty^of *hef ^ec^le has heeii dkplayc^d, in the^ for* 
HiiiitiM'^ tvtrpolmdd convp^iiU $ alM the- solickudis of iIm 
people has been evinced, for the separation of the powers of ^ 
<^vifrht»em, a»d4 partieo^iirlyy for the 7ipaMi«€»atiGe of th6 ju- 
dicial iU*tirUy, The history of th^iiaiional fcarreer in tVs'6 
-^«^Gt4v'Mti<(H^ loDgj ^U4«-iyot. Irrelevant to the busihc^ss of 
ilbe»d«y | 4nidiit(oaixBet;lail'toih)e H^rucJilve* ; 

T^rmio acfioi^^ia"^^ Itr4- tTdder a sense of 

wrong, (not, pcrhap«Vof aJrftkToppftWiWWfJ^^ 
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usurpatioii) the congress of the colpnies was Coo-med. The 
^ fiubliine idea of national indep.^ndence^ had not then been 
conceived^ or it 9was carefully repressed. The object of 
'the association was, simply, petition and reo^onatrance i, and 
for that object^ the people, through their colonial representa- 
tives, delegated to congress, all the nfiicessary powers of de« 
liberation and agency. . But petitions were neglected ; re- 
monstrances were despised; insuU was. added to injury.; 
and, upon the preparation of an invading military force, to 
compel obedience to the. usurped authority of the British 
parliament, nothing remained for America but to encounter 
arms with arms»* Even, therefore, .Nfore independence 
was the object^ the people had del^g9i$^ed to congress, the 
powers of resistatlce and. war ; and a. civil, war was actually 
waged, under their authority. It is (rue^ tl^ere existed no 
formal, written, compact among thecoloniesi but each dele- 
gation carried to congress, the authqj^ty of their iminediate 
constituents, to deliberaite. and to>act.fo^. t{ie success of the 
common cause.; and if the maintenance of the co^nmon cause 
requii^ed the exercise of any particular powerof government, 
the investment of that power in xongfes^, was necessarily 
implied, in the object of the. asso^i^cion,^. without more; 
JHence it is, that the powers of peaciQ: ^nd w.ar,. were derived, 
itt the.&rst instaui^e $: and the principal ,powe.i;s. carried with 
tht-rh^all their incidents* Still, althoi;gl> tjhe congress regu- 
larly possessed the powers, there would have been a diffi- 
culty, if not an impossibility,' to apply the^, had .not the pa- 
jtriotism and the good\ faith of that jmemorable epoch, proved 
an eS)<.'ient substitute, for all the- means of coercion,, enjoy- 
ed by the strongest and the . oldest political establishipenta. 
Ac length, however, the opposition pfsubjects, to the tyran- 
ny 9f ithe^ir government, suddenly taken iip^ (without a dis- 
ciplined force, without arms, ammunition, or any military 
supply, and without a common treasuity);became too severe, 
and ! too hazardous, to be sustained i a.nd it was nece^^ary to 
change th^.oaus^, into the cause of freemen, contending for 
independence, in order; to rivet the pride, the valour, and 
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' * Mr. higenoil, ' Then; < tire people* oc a oolpny of peoptc^- mayrveaist by force, 
the enchroiM:hmeiut <if the paraniount goveriiment, upon their rights I - 

Mr. Dallas If you can find -an analogy in t^e siiuatioti of the country noA^, 
and th^n; if you 'can find rn the conduct of the fedeVal government, acts of 
lisurpation, contumelyr aCnd outrage, such Is 'Britain exhibited st that thne ; and 
if you conceive that the extreme case ^f. lawful reslstaoce^. to the*constl(uf^ au« 
thoriues of the unioni has occurred ;---you^are welcome to all the benefi't of th^ 
Question. But, let it. be well considered^ Wti^tbe^ tl^eicon&t is lilsely'to ter- 
adnata io rcbcuion> «r rCTOla^<mi ' ^« to ;" 
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the hope of the people, to the glorious objefct of the war ; a«" 
well as to inspire confidence in those nations of Europe, who 
had alread) manifested a desire to espouse the interests of 
America. » With these motives, the declaration of indepen- 
dence was suggested and announced to the world, as the 
solemn and deliberate act of the American people. It has 
been erroneously alledged, that the declaration of indepen- 
dence was the act of the individual states ; but the character 
of the states Was first created by that celebrated instrument, 
under the authority of the people at large, who, if they did 
not form it originall\', voluntarih adopted and confirmed it. 
It has also been fefrdneously alledged, that there was no ex- 
press, written, compact between the people of the different 
states, until the ratification of the articles of confederation V • 
but the declaration of independence is an express ' and 
written compact of union, for every national purpose. Here 
however, let the declaration spealc, emphatically, for itself:-^ 
•* We the representativesv of the United States of America,* 
** in congress assembled, appealing to the SupreTne JhdgeW 
*' the world for the rectitude of our intentions. Do, inihe, 
** name and by the authority of the good people of these colO'* 
** nies^ solemnly declare, that these united colonies are, and, 
** of right, ought to htfree and ifidependent states ; that they 
" art' absolved from all allegiance to the British crown,. and 
*^ that all political connection, betweeti theni and the state of 
** Great Britain, is and ought to be totally dissolved ; and 
** that ^hfree and independent states , they have full. power to 
** levv rvar^ conclude peaccy contract alliaiices^ establish com* 
** merce^ and to do all other aets^ rvhich independent states may 
** ^J ^^g^^ ^^* -^^^ ^^^ ^^ support of this declaration, with 
•• a firm reliance on the protection of Divine Providence, we 
** mutually pledge to each other our liveSj our fortunes^ and our 
** sacred hohor. 

Thus, it is perceived, that the declaration of independence 
was made, not in the corporate capacity of states, or of colo* 
Dies, but in the rtame^ and by the authority of the people ; and, 
in declaring the irecdom and independence of the states, no 
idea of individuality is introduced ; but the declaration is 
applied, to ** the United Colonics,*' in their collective, and 
national character. Thus, also, it is perceived, that, in their 
collective, or national character, the United States are de- 
clared to have full pox' er to levy war, conclude peace^ contract 
alliances^ establish commerce^ &?c. all objects of national policy, 
which, it will not be pretended, an individual st^te, could 
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pursue for the wliole, iror ev^n lor itself, ifpati the cxpi:09«,$A^^ 
iiDpliedf condition- oi ihc compact. 

'i he decluratton of independence having piovided for thj8< 
nationnl character and the nationsd powers, it remalBed^ in 
floroe modfh ^^ provide for the (hs^iructer and poiirers-of the. 
%tates individuall) , <<s a consequent e of the disr^oLuirjqn.pf the 
colonial system. Accordingly, the people o£ eack sta^e &r.t^ 
themselves to work, under a recommendation fr^^m coBgress;^ 
to erect a local government for themselves; hu% in no in^ 
ftfince did the people of an\ state attempt t^ ij|parporJ»te iiA^ 
to their lo<fal \stem, any of those atiribfctes* oft nattivi^a). -^xtt 
thority, which the declarati^^o of ijpdependence bfid Hstsvrtedi 
k) favour of the United. States. Ffroin this^ concl^Stive ev4^ 
den<ce, as well as from every other cpnc^miiai^t ai>d cotefft^ 
jporaneous occurrenct «.it is obvious, that the pe^file apprpveij^ 
and ratified the distribution of ppwer&i bei;ween the f^dftJ'^A 
and the state govemn^en^ ; so that» from |his period, ajt leaslj^ 
the peo.ple of America were bound to .each othjer^ by an e»* 
pr^Ns, :iffritten, cpn^paiCt ; recognizring, noibing more, howey^^r, 
ID iavuur of congress, than was Qercessarily-i as.l contendi^ inriw 
plie4 ixi the principie and ol;y^ct of tbe preyiQMs voluntary ^s^. 
spciatiqn of the colc^^ies. 

But t)»e ipve^tment of p!?^Wf:r i" congress, frqm the gen<^ 
f^ity of the |tei;rn^(oC tlv; di^c^ar^upn of ipdfpeii4Ancet wa» 
^ops} foupd inconveniej^jip^practicef and hence arose the n^ 
f easily of the organi^tiot^. arrange ment^. and details^ con>- 
^n^plated by the artioks of- confederat.iotj, which Witfre pro- 
posed to the individual s^tates^ so earlv as the ^hof JuW 
1778, but were not Aps^^ly rati(ied by all the states, until th« 
^st ^a) of IViair^h ItSi; These ai^ticles, howeyer, can. onljf 
b,e^ considered as declaratory of ^he pri^-exiw<^ting national ^lu 
thority^ on the great subjects, otf ^(Wif an,d p^ace, of treat^iee 
and commerce, with all their natural and necessfiry inctdetita* 
The stateSir and the people of the; smtes, so consi4ei?ed t^iom ; 
fpr, the, exercise of the authority, (^ibicbi ii^ such a case, i^ 
some evidence; of its legitimajte e3pist^Dcc).;C0nJiinued Mfithq^t 
ja[Ppositioa» complaint, or denials ^hroughaut tlie whole of tl^ 
inos> interesting period of the revolution, that pas^^ be* 
^ween the declaration of indf£pendei\9^ and the rat^ficairion of 
^he articles of confederatix^t^. i he struggle of the^ revolution 
WJ^s, indeed^ almost, over, before the articles i<irere ratifi<$di 
treaties of alKu^nf e ^nd com^iei^Ge had been forn^ed with 
France and other nations ; Br*ti«\b ^r^i^i^a^ had been b^a*e» 
and (:fiptur*:d; and the day of pe^e rapidly approached. A twj 
t|0 sooner were the articles ratified, than it was discovered 
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^Mit ^Stmy vei^ fnifterably defective in all the energies^ requi- 
;Hte to aa efficient 8\8tem of government. 

The termination of the war, did not terminate the labours-, 
or the solicitudes^ of your patriots. The debts of the natioa' 
were to be.^id % but congress had neither the money to pay? 
them^ noi: die means to exact an equitable contribution froia 
the staiies* The dimity of a national character^ acquired by^ 
the noble esiertioas of^a seven years battle, was to be main* 
tained ; but coi^ress was without the power to attract, or. to*. 
Qomoiaiid^ respect at home, or abroad* 1 he harmony of the 
abates, waft tQ be preserved, under the most trying diversity* 
of habits and interests ; but congress could trat dictate, anct 
.the day of persuasion had. fted* I he appeal to the gratitude, 
the j^ustice, and the policy of the states, for empowering con*-^ 
gres^. under these circumstances of federal obligation, to levyr 
a trifling impo»ty was rendered abortive by the negative of % 
single (almost of the smallest) member of the union* And, 
in short, every feeling of triumph, for the past gloriea of 
America, was superseded, in the minds ot the good and the 
wise, hiK a sense of shame and alarm, at the dreadful proa* 
pect o| her future destiny. But a ray of hope, at lengthy 
darted through the gloom of the political horizon. 1 he aiN 
live patriotism of Virginia led to a partial convention ofde* 
legates at Annapolis, to consider the state of the nation; and 
although the deliberations of that body, did not produce an 
imsntdiate remedy for the evils that wrre sufl[ered,it.isenougl| 
for the- fame and. honour of its members, that the general 
convention, from which-we eventuaUv received the constitu« 
tion of the United States, was assembled upon their recom- 
asendationv 

The general convention, it must be allowed, was not com^ 
po&ed of delegates elected by the people themselves, but of 
deltigates appointed by the legislatures of the respective 
aiates. The important fact, however, in relation to the adop# 
UOA of their great work, is, that it was not reported to the 
State governments; but, that, on the express recoup mendaiioa 
&f the convetMion, it was submitted to the pe(;j^le of the 
atates^ msspectively, for their assent and rati^cation. 1 he 
people, accordingly, assembled, deliberated, assented, .and 
ratified ; and ia that way alone, the constitution of the Unit^ 
ed/ States acquired all its authority, as a social compart, as a 
bond of confederation, and as an instrument of government* 
The people, perfectly apprized ok the nature and operation 
of the ,act) were, above all things, anxious, that it should 
ciot be arni^Ued^'orc evaded^ Hence, it ia provided^ opt oxdy 
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that the officers of the federal government, but that " th^ 
** member.H of the several state legislatures^ and all executivt 
" and judicial officers^ of the several states^ -shall be bound by 
** oath, or atBrmution, to support the constitution." Nay, that 
no doubt, or ambiguity, should rest upon the claim of para- 
mount allegiance tor the federal government, it is, impera- 
tively, declared, in this act of the people themselves, that 
*• the constitution, and the laws of the United States, which 
^ shall be made in pursuance thereof, and all treaties made^ 
** or which shall be made, under the authority of the United 
•♦ States, shall be the supreme law of the iand^ and the judges 
^* in every state; shall he bound thereby^ any thing inthe 

^ CONSTITUTION, OR LAWS OF ANY STATE TO THE CONTRART 

** NOTwiTHSTANDiKG. Whether you contemplated the fede- 
ral, or state, institutions; the judicial, or the legislative and 
Executive, 'department of government j you have hitherto seen 
the work come, unitormly, from the hand of the people : and 
now, (f pray you, gentlemen of the jury, to listen with par- 
ticular attention, to this authoritative expression of the pub- 
lic will) you hear the direct and unequivocal declaration of 
the people, that the constitution and laws of the United 
States shall be supreme ; that in every collision between the 
constitutteti and laws of the United States, and the constitu- 
tion and laws of an individual state, the latter shall 3'ield ; 
the former shall prevail ; and that every state functionary 
shall, by the moj^t solemn pledge of fidelity, undertake, be- 
fore his God and his country^ to support the supremacy of 
the constitution of the United States, 

It is not, however, by general declarations alone, that the 
people, in esta''lishing the federal constitution, have chosen 
to limit and restrain the jurisdiction of the ituiividual states* 
It would b® tedious, and it is not necessary, to enter into the 
details ; but, by way of illustration, I will suggest two sub- 
jects, intimately connected with the^ present triaL Ist, The 
people have limited and reathiined the state jurisdifctionMn 
matters of war and peare. By a direct investment of power, 
congress c»n alone declare war ; grant letters of marque and 
reprisal; raise and support armies; provide and maintain a 
inavy ; make riRes for the regulation of the land and naval 
forces ; provide for calling forth the militia, to execute the 
laws of the union, suppress insurrections, and repel inva- 
sions ; and provWe f9r organizing, arming and disciplining 
the militia, &c. Const, art. 1. s. 8- ;And by a positive prohi- 
bition, no state can enter into any treaty, alliance, or confede- 
fa,tioD ; grant letters of marque and reprisal y keep troops, or 
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sbipa^of war, in time of peace ; nor engage, in war^ unless ac- 
tvially :invad,edvOr in such imminent danger, as will not admit 
of di^lay. Ibid, art. 1. s. 10. . Now, if it| shall ever appear, 
that Massachusetts, or Virginia, Pennsylvania, or Connecti- 
cut, ha$ kept iroop.s, in time of peace, without the consent of 
congr,ess, .the act will be a flagrant violation of the cpnstitu- 
tion ; an^if the force, thus uncoipistitutionally kept, shall be 
arrayed against the constituted authorities , of the union, it 
must, upon every rational principle of jurisprudence, be an of- 
fence in every agent, civil or military, who is engage^ in the 
opposition.; 2diy, .The people have, also^ limi^fd; and re- 
sjtrained th^ state jurisdiction in matters of judicial cogni- 
z^pc€;.• Bv; a direct investment, the judicial power of the 
United States embraces (with yarious otjier objects) ^ 
eases in law and eqxiity^ arising under the con^^}tjjtion,.la^s« 
and treaties, (other than suits by individuals ag^iflst, ^ state) 
nil cases qfadmiraUif and maritime juriadictioJi;^^ all controver- 
jlies between citizens ol different states; l^etwe^i^ citizei;|is x^ 
the same state, claiming lands under grants froit^ different 
states; and between foreigners and ciiieens. .:Aad. by the 
act of congress, which distributes this mass of jj^dicial power, 
among the several courts of the union, it is e^pr^sly de- 
clared, that the District Court " sh;^ll have exc/i^ipe original 
*'*' cognizance of ail civil causes of, admiralty aminmrptiv^ juriS" 
** diction.^ 1 VoU p., 53.. s^ 9. . Mow, if it shall ever appear, 
that the legislative^ executive, or. judicial >d^p^rtm.euc of a 
a^tejg9tve,rnm€:n.t;:or that a combination of all the depart- 
Dients; has attempted to divest, or to defeat,.'t^e jvtrisdiction 
pf a federal^ court, in a controversy betxpeei\^gitizen^' of differr 
pU states.; or has attempted to cqntroul the federal courts,, in 
a case ofadn^iralty and maritime jufisdictimij it wjill be an act 
of complicated u^urpat|pn, notoriously^ uncp^stiiMUop^l, SM>d 
utterly yoid : it can never create a right for itself y nor coa<- 
fer an authority upon others. .'.;.. • . .. 

From this position, I pass, with'ea3e,a|id.pon^eii<se,4p the 
iQimediate ground of the present prosecution | ip the, coarse 
of which you will, probably, have occasi<Ma^ tp;|»pply> HKQst pf 
the principles, that I have been e^deavoi^Hng .jto. ioipre^s 
upon your minds. Whether rightfully .pr^-wroiigfuily, X 
sitop not, at this time,' to examine i. hut it pippears from tl^e 
writ recited in the indictment, t^at. Gi4^on Qlmste^d a^d 
others had obtained, on the 15th of D§ceq(!^F,A77£i,.^ d$- 
pree of the court of Commissioner's qf qA|ipeals^ ioj; th^- 
Un^ed States of America, which, after i:^YJ9i'/^it^g ^.^^yip^s 
decree c^.i^ court; of Adtoiirakjrcl-.P^Mi^Xiy^*^ prp^ 
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-vofutfoed on the^th of Morcmb^ 1:^78, in tfhe ttlte <tf Ac 
^loop Active, condemned the vessel an J CRf^Oy na lairful 
•prize of war to the uppellftMs. From ctiuses that need not* 
nt present be explored, no bemrfit could he derived from thw 
r6nul decree, during the languid and inefficient adminiftratioQ 
t>f the old congress. The finit.eflbrt to obtain j^i^icc, wa« in 
a suit at common law, in the county court of LiMrcatter, 
brought by Olmsrtrad against- che executors of George KosS| 
the judge of the state admirahy, to whom in his HTe time^ 
the marshal had delivered the proceeds of the prize, in edn* 
tempt of the decree of the Appellate Court, The execu- 
tors suffered judgment to go by default, a^d, thereupon, deli* 
vered to Olmstead a bond*of indemniiv, which Mr. Hose 
kad taken from David Rittenhoase, the treas)irer of the 
«tate, when he transferred the proceeds of the prize to that 
Igentlem&n, in compliance with certain resolutions of. the Ic- 
^gislature, and the supreme executive council, rvf Petmsylvantai 
Vpon this bond, Olmstead instituted- a suit in the supreme^ 
-court of the state, in the name of the executoi*s of Ross, for 
Ms use, against Mr. Rittenhouse, in which it ^vas decided, at 
April sessions 1792, that neither the county court of Lan» 
€«stcr, nor the supreme coiin, being +joth^ courts of common: 
law, could take cognisance of the cause, whi ;h belong«-d ex^* 
clusively to a court of prite. 2 DallQs*s Repott»^ \^Q. Iti 
this dilemma, it was some consolation, during the yeHr tT9$if 
for Olmstead and hid associates, to receive the solemn judg* 
ment of the supreme court of the United States (the 'highest^ 
the ultimate tribunal, of the -nation), pronounced in the irasift 
Xf{ Penh&lhww* Deane^ in which the great points of their own 
caie ^vere ex-pressly decided^ 1, That the congressional 
Court of Appeals had jurisdiction, both on the fact ;jind the 
law, in ca^es of prize, originaHj* tried by juries in the Adtrti-^ 
ralty Court-of-ihe individual states; anil Sdly, That the I>i9* 
trict Court of the United States is rK>w the only competent 
forutn^ t6 carry into effefet the final decrees of the congres- 
sional Court of Appeals. 3 Dallas's Reports y i54v Afrer^ 
therefore, mitny other fruitless ettortsto obiain jiMtice, ^ith* 
out resorting to legal proeess,^ libel Wits -filed ib the l>iitrict 
Court, on the 27lh of May 1802^ bv Olmstead And hi^ asso* 
ciates^ cttiaefis of the state- Of Gorlnettictrt, against Elizabeth 
Sergeant and Esther Waters, th-e representatives of Mr. Kit* . 
tenliHDkrse, citisetia of the sitate of 'Pennsylvania, who- came 
10 the possei^tion 'erf the pre^eed^ of the pri^e ActWe and 
her dai^v uponAat TOOtleimari^s deatb. To this libel, an ati^ 
9#^r mw wA #fi w iai}^x)f Jiriy iSOd^ fttkd o*n^ tiie 14th of 



JaQoai^ 1803t upon great deliberation (tiQtice haying beeM 
givem to the rcspof.dcnts, to the governor, and to the attorney* 
general pf Pennsylvania (a) of every step in the proceedings)^ 
$ie district judge pronounced a decree in favour of the libel- 
lants* The judge (who, permit me to say, by the h\e, is 
W^ er wanting in a prompt and firm performsince oi his ^ffi- 
ci^l duties) was desirgusv in a question of such peculiar de-* 
licacy and iiHportahce, that his decision should be reviewed, 
in a regular course of appeal, successively by the Circuit 
jCourt, and the Supreme Court, of the United States j but a^ 
neither the respondents, nor the law oiBScer of the state, would 
l^dpige that desire, the judge, prudently and wisely, deter- 
inined to obtain the opinion pf the Supreme Court, by de- 
clining to issue any process of ei^ecution, until the libellants 
had obtained a peremptory mandamus from that tribunal* 
Accordingly, in February Term 1808, the libellants obtain- 
jcd a mandamus, directiqjg the disjtrict judge to execute his 
4ecree, o^r to rettirn a legal cause for not' doing so. The 
opportunity was, chearfuDy, embraced, to submit the whofe 
case to the .decision of the Supreme Court, in a return^ 
which, considering some circumstances of legislative de^ 
Bunciation, 4pes equal honor to the candor and moderatiop 
of/ the Judge* (b) In February term 1809, as no counsel ap* 

Sheared ibr the responflents, nor for Pennsylvania, the counsel 
or tHe libellants submitted the record and the return to the 
copsideration of the judges^ without argument, or commentj 
and the chief justice i^ar^A^/^ in a clear ^d explicit man* 
j|ef , .(^eliyered the opinion of the court, approving the decree 
^ the /district judge on the meritSi as well as on the ques* 
tion of j,urisdiction, and awarding a peremptory mandamus* 
The yr/n beinjg^ presented to the judge, he had no option^ 
lior, had he now any desire, but judicially, to obey; and a 
,writ of attachment against the respondents was, accordingly^ 
,awarde4 ?nd issued, (c) 

The resistance to the marshal, in his attempt to execi^to 
the writ of att^achment, forms the charge against the defen* 
|lants« It only remams, therefore, to sketch an outline of 
. the conduct of the officer, and of his opponents. 

^ffere itr. Dallas stated (he /acts as they will be found fn 
the testimony of the witnesses, and then proceeded.'] 

Thus was the judicial authority ipf the nation laid pros^r 
trate, at ^be point of th^e bayopnet, in open day, and in the pu1>i« 
He streets of Philadielphta! The msu'shat was compelled ^t0 
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summon the power of the district to his aid, and, it is dread- 
ful to rcfiect, that if that power had also been successfully 
resisteJ, it would have devolved on the President of the 
United States, as an indispensable duty, to support the civil 
authorit ., with all the military means necessary to the occa- 
aion. That a civil war has been averted, is not^l regret to 
add) the consequence of any compunction on the part ol the 
defendants, or of those by whom the> were employed, but of 
the vigilance and address of the marshal, in accomplishing 
the object ol" his writ, previously to the^ay appointed for as- 
sembling the citizens. 

A few words more, before the witnesses are called. It is 
obvious to every rational mind, that there must be some li- 
mitation to legal controversies ; some result in the adminis- 
tration of justice} which shall irrevocably determine the 
rights of the parties, and settle immutably the principles of 
law. In the federal system, neither the right, nor the la\r, of 
any cause is definitively fixed, until it has passed from the 
court of original, to the court of final jurisdiction ; from tho 
District Court to the Circuit Court, and thence to the Su- 
preme Court. But from the judgment of the Supreme 
Court, our jurisprudence knows no appeal ; no power to re- 
verse, to suspend, or to annul. Again ; it is the province 
of a court, not only to decide the question on the merits of 
a cause, but every preliminary question on its own jurisdic- 
tion to take cognizance of the cause^ subject to the sam6 
judicial course of revision. If, then, the judicial power has 
passed definitively upon these subjects, where shall we find 
' authority, or excuse, for the interposition of legislative, or 
executive, power, to unsettle what has been settled, and to 
prevent the execution of what has been decreed ? I glance 
only at the idea ; for, unless the nature of ther lefence forces 
me into that field of discussion, t shall cai;itiously abstaia 
from any animadversion, upon the acts of the constituted 
authorities of Pennsylvania. But, t may be allowed to ob- 
serve, that whatever measures the legislative or executive 
departments may have taken, the judicial department of 
Pennsylvania has left no room for cetisure or reproach. la 
Ross V. Rittenhouse, two judges in opposition to one (that 
one being, however, I acknowledge^ a judge of great com- 
mon law learning, and of unquestionable integrity) expressed 
opinions, which lead inevitably to a condeitination of the op- 
position made^ in this case, to the judicial process of the Dis- 
trict Court. And the present respectable chief justice of Penru 
suhania^ having recently decided, that the arrest of one of 

the respondents^ by the^mardial, was lAwful, has virtually de- 
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elared, that the resistance of the defendants, under whatever 
pretext, was unlawful and unjustifiable, 

Mr* Dallasy having concluded his introductory remarks, 
presented the record in the case of Olmstead et aL v. Ser^ 
gearU et aL which it was agreed by the counsel of the dcfen* 
dants to consider as in evidence, without reading it. He 
then directed the marshal to be called, who being sworn as a 
witless, produced the judicial writ of arrest against the re* 
spondents, and requested permission to refer to the notes 
that he had made, at the time of the opposition to his exe« 
cuting it. But Mr. Dallas observed, " You may read your 
^ notes, in order to refresh you* memory ; but, after doing so^^ 
you must deliver your testimony from your recollection ot 
the facts, and not from the statement contaioed in the 
. paper." 

Mtb Dallas* When did you receive this writ ? i 

Marshall 1 received this writ on che 24 March, and oa 
the 25 March, I went to the house of Mrs. Sergeant, the 
north west corner of Arch and Seventh-street;?, to. execute 
it* Upon my approach a centinel who was placed at the door, 
presented his bayonet at m\ breast. I asked hii^ if he knew 
whp I was? he answered he knew no person, and said he 
was placed there to keep ever}* one oif. I ^old him I was 
the marshal of the district of Pennsylvania, and demanded 
permission to enter into the ho^se. and was prevented by him* 

Directly after, a guard w^s marched up, under the com* 
mand of Sergeant Coie, when I was driven back from the 

favement, by the centind with some of my fellow citiaens. 
mmediately after, I told Mr. Cole my busidess, and attempt- 
ed to pass to the door, and was 'repelled by the whole guard 
. with charged bayonets. I asked their names from the ser- 
geant, and he gai^e me a paper and informed me that it was a^ 
roll, which contained their names* . 
Dalian. What were their names ? 
Marshal. Their names were as follow : 

James Atkinson, the cent; first stated Charles Westfatl 

Abraham Ogden Charles Hong 

William Cole, Sergt. Samuel Wilkina 

Daniel Phyle John Knipe. 




general Bright* I asked him to send for general Bright, 
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ivbich was done. In about half an hour the ^enbral cMkie, 
lin*l im iiediately ordered the ^uard^to charge bayonet^ 
and drive everyone off the pavement, but the marshal: 
lafter which I told him, I was informed he was the com- 
tnanding officer of the military then in array : Ke answer* 
ed yes. I then communicated to him, and shewed him vbf 
writ, which I read aloud. > I then made ^n iittempt to ^ 
Up to the door, but was repulsed by the whole guard nvitll 
fixed and charged bayonets. I then asked him if 1 attempted 
to enter and execute the writ, would it be at the risk of th^ 
life? He said it would. I then called for a chair, mounted \t^ 
read aloud my commission from the president, b'nd ad"- 
dressed the soldiery,^ stating to them the impVoprietV bf 
their conduct, and made another kttenapt to pkss throii^lk 
the guard to the door, and was again repelled. I went frbafc 
thence, to ihe house of Mrs. Waters, on the Weit sl^e of 
>th street, above Arch ; at the door was also a ceiitin«*l firm- 
ed with a musket and bayonet. General Bright fdltowed tiife 
where I made ^ similar attempt to execute thy writ^ 
such as I did at Mrs. Serjeant's door, and wa^ repeited'; 
then I informed them, I should return with the posse ih 
jperfortb my duty. I retired, and <lid not then g^t sUi bp^dt^ii* 
Wty to execute the 'process. 

'bailor. Have you the writ in your hand ? 
MarshaL Yes, the same that wks read aloud* 
Dallas. Will you repeat the hanies of the gUard ? 

* The addre&s was as follows. 

• '■ * • 

J'ELLOW CI riZENS, » , 

\ Imperious duty commands my atten'dance at tills time and placet in order to 
iexecute the process now in my hands, and which has been issued b^ virtue- of u 
jnand-ite from the highest judicjal tribunal of ou^ country. In the performan9e 
,cf my dury, I shall l)e governed by prudence and. discretion, and wuhal by that 
'firmness which ^hould ^t all times loflAence those who'are intrusted (^fficiaUj 
■with : he execution of the laws. It is with 'gainful regret! view the'colHsi<fo 
existing oetween the state, and''.the paramnimi authority of the U^nted Sfates; 
and it will become the s^iuus consideratioT^ of those of my fellow citizens who 
now appear iii military array, how far they may eo sider themselves authori- 
sed or justified in resisting the laws of the land. The love of country, and a 
iiue sense of du< y, I nope, will induce those who*^! now more particularly ad- 
dress, to withdraw themselves from the opposition now made to the perform 
ipance <>f my public duty ; for be it known to you, that the constitution and 
laws of rhe U tred Srates« consider an opposition to tHe execution of the laws, 
by military force, as treason^ and any forcible opposition to the eiecution of 
judicial process as a high misdemeanor. The situation in which you are pla- 
^^ced IS a serious one, .and should excite .a reflection and del)beratiofw-for delibe- 
raii 111 lime is necessary, which if >ou require will be granted— For I no'iv so« 
lemuly declare .he intention of eventiiallv executing the process in rhiscasiey 
•iwhich h;is excited «o much serious apprehension for the p«ace and welfare bf 
cur commi>i) cvu'try. My duty will require of me» the rajsing the posse of tbe 
idistric!, >f he upp >s'tion is not withdraw *, of' which power I ttudl a¥iul'iny9e}f> 

if nece^saiy^ b eofotdog the maodste of th€ Isw* 



Jrts^ JkiMB Ackitivcti, Ahrahain Ogdc», WilKam Cdc, scr- 
geaiu, Dainiel Phyle, Charles Wcstiall, Charles Hong, Sam. 
Iiei Wilkins, and John Knipc. 

Dallas* And general Bright ? . 

MuruhaL Yes. 

Dallas. In consequence of this repulse did you take any 
:^thc;r means to exrcute the writ ? 

Martthal. I did at a subs^equent period, I passed the cen- 
tinels got into the house, ivent into tht; back parlour, whefc 
I 8^w two ydung ladies and a yoi ng gentltman, who were 
^kcecfdittgly klaviiied. I tried to apptast the young ladies' 
fearSi which detained me in the house lor some time. From 
-fhte house, I went into the yard, (intending to go into the 
house of Mrs. Waters), where I saw two men : one of them 
called violently for 'guards, who I pursued and endeavour- 
ed to apprehend, and was prevented by the guards intcrcejlt- 
iag my passage down an alley through which he fled. 

Dallasm We're you oti account of the repulse, oblige^ to 
>fiUmmon the posse? 

MirshaL Ycfs ; I struck off notices to the number of twso 
iSiousutid, and appoitited oi&cers specially to serve them on 
the persdiVs who werfe to ^otnpose the pos^e* 

Ingtraoth Had you any other writing, except those you 
have already mentioned? 

MaYkhaU Ves ; an address. 

//w^c^-^o//. Any other? - 

'MurnhoA. 1 cannot at present recollect. 

After some time ^had elapsed, Mr. I«gers6Il'said, upon 
'l%collection can you «ay you had any other paper bt<* 
• sides the commission, writ, and your address ? 

Metr^haU I cannot. 

Afternoon half past 3, cour^ met* 

MarahaL I wish to inform the court that after their ri< 
Sling, my memory was refreshed ; and in reply to a question of 
Mr. Ingersoll, I have to state, that I had a paper, containing 
instructidns or advice from mr. Dallas, which he had com- 
mitted to writing* 

Dallas. Was there any reason given, why I did not give 
verbal Instructions ? ^ 

Answer* It was because you wished your' advice to be it\ 
writing, to shew hereafter, what these instructions of advice 
^ere, in order that no misconception should take place. 

Dallas. . Did you not apply to me as your cOuxuel, aiid 
tiot 4»c<nmsel for the Umitcd SutAsi 
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« 

Answer. I applied to you as my counsel : you have been 
my counsel for maoy years, ever since I entered on the du- 
ties oi my otHce as marshal. 

Joseph iVeatherby^ sworn*. 

Dallas. Did you accompany the marshal when he attempt- 
ed to serve his writ. 

Answer. Yes, Sir : on the 25th of March I went along 
with the marshal to the corner of Seventh and Arch streets^ 
When we came there, there was a centinel at the door, who 
presented his piece to the breast of the marshal, very near 
to him ; I tliought the marshal asked him if he knew him« 
and added that he was the marshal of the district: he said 
he knew no person $ he was placed there on duty, and was 
to let no person enter the house. After that, a guard was 
inarched up, and drove us off the pavement. The marshal 
asked the sergeant who was the commanding officer? he 
said he was : he asked was there not a superior bfficer ? hje 
flaid there, was. General Bright ; he. told him to send for 
General Bright, which he did. In the interval of half an 
hour the marshal obtained, the names of the guard, which 
the sergeant gave to him. When General Bright came, he 
Ordered the soldiers to charge bayonet and clear the pave- 
ment of every body except the marshal. The marshal then 
asked him if he acknowledged him to be-.the marshal of the 
district? he said he did: the marshal gave him an outline 
of what was his commission, and again approached towards 
the door : but was again repulsed : the marshal then read 
liis commission aloud, and told the men to lay down their 
arms: they answered, they would . not ; the marshal asked 
General Bright, whether, if he attempted to enter the house^ 
would it be at the risk of his life? General Bright said it 
would : the marshal then represented to them the circum* 
stances of the case, and made an address. 

Dallas* Were you an assistant of the marshal ? 

j#/wtiier. Yes, Sir. , i\ .' .. 

Dallas. Were you obliged to withdraw in consequence of 
this opposition ? 

Answer* Yes, Sir: we found it impracticable to serve the 
process. 

Jngersdlh What papers did you see the marshal have ? 

Answer* He read his writ and commission, and he made 
an address. I saw no other papers than those. 

William Whfktn^ sworn. 

On the 25th of March, Mr. Smith, the marshal, Mr. Wea-^ 

^ therby, and myself went up to the house of Mrs.. Sergeant, 

a^t the corner of Arch and Seventh streets, (with the inten- 
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tion of serving a writ that was in the marnhalV hands, against 
Mrs* Sergeant and Mrs, Waters) where we found a centinel 
posted .at the door, who, on our approaching, presented his 
basnet to the niarshars breast, and told hith he should come 
no nearer : the marshal asked the centinel if he knew who he 
wasf he answered, he did not care;^he was doing his duty 
amd would do it : Mr* Smith said, I am the marshal, and 
have a process to serve in the house : the centinel said, my 
orders are to suflfer no person to enter into it, and 1 will 
obey them. About this tim^ 6, 7, or ^ men in uniform, wilh 
atms, tame rbund the corner of Arch street, accompanied by 
a sergeant with a drawn sword, and stationed themselves 
afront of the house, ordering all persoiis to stand bpck* 
Mr, Smith addressed the sergeant, asking him who was the 
commanding oflicer of this guards the sergeant said he was ; 
Mr. Smith asked, who is your superior officer i he said Ge- 
neral Michael Bright: the marshal requested he would send 
for General Bright, which the sergeant did : Mr. Smith ask- 
ed the sergeant if he knew who he was ? he" answered yes ; 
he knew him to be the marshal : Mr. Smith informed him 
he had a process to serve in the house : the sergeant replied 
that he (the' marshal) could not be permitted to enter : Mr» 
Smith asked the names of the guard, which the sergeant com- 
plied with : the roll was then handed us, from which we took 
the natnes of all the guard. In about half an hour General 
Bright appeared, and ordered the guard to charge bayonet 
and clear the pavement of every person except the marshal ; 
which they obeyed: Mr. Smith asked General Bright if he 
knew him and acknowledged him to be the marshal of .the 
district? he answered yes, he-did: Mr. Smith informed him 
that he had a process to serve in the house, and requested en- 
trance : the general refused : the marshal then read aloud the 
writ, and again demanded entrance ; which was again refus^ 
ed: Mr. Smith asked General Bright, if he (the marshal) 
should persist in entering, would it be at the risk of his life f 
he replied yes, it would : the marshal got a chair, mounted it 
and read aloud his commission as marshal, an address he ha4 
prepared, and said, I will now proceed to execute my writ: 
Mr. Bright replied, do not attempt entering at the hazard, of 
/your life : the marshal said, if they wished for time to reflect 
it should be granted : the general said they wanted no time ; 
but resist they would : the marshal went forward a few 
steps, when General Bright ordered the guard to keep him. 
off; which they obeyed by 4 or 5 of them pointing their 
bffjronets to Ms breast, ordering him (the marshal) io sta^d 
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off: General Bright said his orders were to protect fhe ladies 
in those iioases, and ^ould do it. We then retired ^nd ^eut 
round to the house of Mrs. Waters, in Sevemh-street, where, 
we found a ceatinel at the door, General Bright and 
some of the other men came round and stationed them- 
selves afront of the house : the marshal requested entrfiQce 
to serve his writ there, which was refused by the generaU 
telling the marshal that it would be at the risk of his. life i£ 
he (the marshal j, would persist in entering. We then with«» 
drew, the niarshal declaring if the opposition was not with- 
drawn, he would be under the necessity of calling out the 
posse of the district, to enable him to execute his writ. 

Benjamtn Tilghman^ sworn. 

Mr. Dallas. Were you present at the time the marshal at- 
tempted to serve his process I 

Answer. I was. I was walking near the house of Mrs. 
Sergeant between the hours of 12 and X o'clock on the 93tb 
of March, and observed a number of persons on the pave* 
tnent, also a centinel armed and in uniform walking before the 
door. The marshal came tip smd prdceeded through the 
crowd towards the door; when he came near the door, h^ 
was stopt by the ceniinel who charged bayonet upon him ; 
Mr. Smith asked the man if he knew who he was? the reply 
I did not hear, but immediately afterwards^ I heard the cea- 
tinel say he was placed there to protect the ladies, and thei^r 
property : and would do his duty. A few minutes after- 
wards a number of the guard came quickly round the cornei:^ 
drove back the crowd, and arraigned themselves before the 
door on the pavement. I observed the officer of the .guardf 
speaking to the marshal, and the niarshal writing on the crow|i 
of his hat. At this time I joined the marshal, and staid wit^ 
him f6r half an hour ; when M. Bright came he ioatantly or* 
dered the guard to charge bayonet and drive j^ack the crowd* 
The marshal then asked General Bright if he recQgiused yi 
•him the marshal of the district of Pennsylvania i he said he 
did : the marshal then informed him that he came to execii^e 
the process issued out of the District Court : and Geper^il 
;3right replied, then you will be resisted : the marshal then 
asked if he attempted to execute his writ, would it be attended 
with the risk of his life i Bright said it would : the marshal 
proceeded towards the door, and General Bright ordered the 
guard to charge bayonets, and placed his hand on one of the 
'muskets opposite the marshal's breast : the marshal then cal- 
>led for a chair, it having been procured, he mounted it and ad« 
dossed the guapd and those wba wc^e near him* .He atiMd( 



9&a^ hia daty demanded hm to exdcUtH the prx>cess now !tL 
liU hands, issued by virtue of a mandate from the higher 
judicial tribunaU that he should be governed by prudence 
and discretion, but with that firmness which it Was his dutjr 
to manifest ; that it became the serious consideration of the 
military arrayed against him to consider how far they 
.were authorised in resisting the laws, and he hoped thejr 
Would withdraw theiropj)o»itiQn, that he would grant them time 
to -consider of it, but he solemnly declared his inteniicm of 
eventually executing the process he had in his hand ; that hie^ 
would raise the posse of the district if the opposition were 
not withdrawn. He also read, and exhibited the writ and 
Ilia commission ; he then made another attempt but was di1«« 
yen back : he then ordered them in the name of the United 
States to ground their arms j General Bright' ordered. thei>i 
. to continue their resist^ce, »nd said th&y were placed there^ 
to protect the ladies of the hoi4se, and they ivhould continue 
jao to do until he recei-ved orders to the contrary. The mar- 
shal went round to the hous^ of Mrs. Waters, where similar 
circumstances took place. 
Cro^s-examined. • 

Mr. IhgersoU. By whotse orders did General Bright Sdy 
he was placed there r 

dmwer. Ido not recollect precisely; but I think it must 
be the executive of f'ennsylvania ; because he jsaid he would 
■resbtouiiil he had contrary orders from Lancaster. 

Mr.JngersolL You mentioned he read .his writ, jcommts-* 
.«ioi^ and an address: did he shew Or $peak of £u^ other 
|)»p6r? 

Answtr. 1 think not any* ^ ' . 

jAr.DaUas. The attorney general of Pennsylvania, ad- 
mitting the identity of the defendants, I have no occasidn 
to establisli that pomt by evidence. I shall therefore offer 
4IO ffiuther testimony ito ihe eouKt* 

Jlfr* Frankliru It becomes my duty on this occasion tor 
, jstateto you the. grounds on whioh we rely for an acquittal ot 
the defendants, from the heavy charge which has been pre« 
. ievred aflminat them. 

the defendants .are charged In the first count for that they 

, flfinowuig that the process .mentioned in the indictment was 

,^uly awarded and isaued| bvand out of the District Court of 

f:|d^ United States, for the ^strict of Pennsylvania, and duly 

delivered to the marshal of the aaid <Ustnci(^iiidiaowi^|^ir 
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livilfuUy, and unlawfully obstruct, resist, and oppose the sai^ 
knarsihul in aitcthptmg to serve and execute the same. 

And in the second count for an assault an the marshal 
\yheii attempting to execute his writ* 

The law on which this indictment is founded : was passed 
on the 30th of April, 1790; and is as follows :— 

^* That if any person or persons shall knowingly and wilfully 
obstruct, resist, or oppose, any officer of the United States, in 
Serving, or attempting to serve or execute any mesne process 
or warrant, or any rule or order of any of the courts of the 
United States, or any other legal or judicial writ or process 
whatsoever,or shall assault,beat,or %vound any officer, or other 
person duly authorized in serving or executing any writ, 
rule, order, process, or warrant aforeisaid, every person so 
knowingly and wilfully offending in the premises, shall, on 
conviction thereof, be imprisoned not exceeding twelve 
months, and fined not exceeding three hundred dollars." 

There is no doubt of the fact, that, in this case, the marshal 
was resisted, by the defendants, in the execution of process 
issued by the District Court, but you are to determine, whe- 
ther under ail the circumstances of this case, the defendants 
ijirere not legally justifiable, in that resistance. 

In order rightly to determine the question, whether the de- 
fendants have been criminal, and have violated any of the 
laws of the land, you will have to investigate, and to decide 
upon some of the most important, and interesting points 
which have ever been discussed id a court of justice. * 

Before 'you can legally convict General Bright, and his as- 
sociates of the charges contained in the indictment it will be 
absolutely necessary for you to consider, and to declare, whe- 
ther the process, which thev are accused of resisting, was 
ever issued by a court having legal,, and constitutional power 
to award it« 

Whether the constitution of the United States had not 
been violated in one of its mo^». impor^nt provisions, .by the 
court taking cognizance of a case in whi^h a state was sub- 
stantially s^ partyy or in which at least it was materially inte- 
rested. 

Whether the state of Pennsylvania tinder its different go* 
vernments, for tnore than thirty \ ears past, has been right, or 
wrong, in it& executive, and legislative declarations on this 
subject, and whether the position which it has maintained 
during that long period of time, has beea assumed, on cor- 
rect, or incorrect principles* 
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Whether the orders under which the defendants acted 
were legally, or illegally issued, and whether they can be 
Gonsidered as criminal in paying a strict obrdience to them. 
On the part of the accused we shall endeavour to shew . 
that the District Court had no jurisdiction of the cause on 
two grounds : 

. 1st, Because it proceeded in this case on the sentence or 
decree of the Court of Appeals, established by con- 
gress, which having no authority to determine it, its sen- 
tence, or decree was a nullity, and could not therefore 
be enforced by the District Court. 
2dly, Because it appears from the facts in the case that 
the state of Pennsylvania, was a party in interest, and. 
therefore the court was prohibited by the constitution 
from deciding it. 
To, determine the jfr«^ point it is necessary to become ac- 
quainted with the provisions made by congress On the subject 
#f captures by armed vessels, belonging to government, and 
to individuals : and the law of this state for establishingr^ 
4tourts of admiralty* The resolutions of congresis are, 

1. That all such ships of war, frigates, sloops, cutters, and 
armed vessels, as are or shall be, employed in the present 
cruel a^d unjust war against the \mited colonies, and shall 
fall into the hands of, or be taken bv the itxhabitants thereof^ 
be seized and forfeited to and for the purposes herein after . 
mentioned.' / 

2. That all transport vessels in the same service, having 
on board any troops, arms, ammunition, clothing, provi- 
sions, or military, or naval stores of what kind soever, and 
all vessels to whomsoever belonging, that s^hall be employed 
in carrying provisions or other necessaries to the British 
army or armies, or navy, that now are or shall hereafter be 
within any of the united colonies, or any goods, wares, or 
merchandise for the use of siicb fleet pr army, shall be liable 
to seizure, and with their (:argoes shall be confiscated* 

4. That it be aiid is hereby recon) mended to the several 
legislatures in the united colonies as soon as possible to erect 
courts of justice, or give jurisdiction to the courts now in- 
being for the purpose of determining concerning the cap- 
tures to be made as aforesaid, and to provide that all trials in. 
such case be had by a jury under such qualifications, as to the 
respective legislatures shall seem expedients 

5- That all prosecutions shall be commenced in the court 
of that colony in which the captures shall he made ; . but if 
no f ttch court be at that time erected in the si^id ccdouy, or if. 
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the capture be made on open sea, then the prosecution' shall 
be i ihe lou i ^A such colony as the raptor may find' most 
convenient, provided thai nothing contained in this resohf* 
tion shall be construed so as to enable th^ captor to remore 
his.prizc iVom any colony ompetetit to determine concern* 
ing ihe seizure, after he bhall have carried the. vessel so seiz- 
ed within any harbour of the same* 

6, t hat in all cases an appeal shall be allowed to tht con* 
gress, or such person or persons as they shall appoint for the 
trial of appeals, provided the appeal be demanded within 
five days after definitive s.entence, and such appeal be lodged 
with the secretary of con ress within ibrty days afrerwsrrds, 
and provided the party appealing shall gtve security to pro-* 
secttte the said appeal to elTecty and in case of the dea^ of 
the secretary during the recess of congress, then the said 
appeal to be lodged in congress within twenty diays after the 
xneeting thereof. 

7. i Mat when any vessel or vessels shall be ttted out at 
the expense of any private person or persons, then the C!ipr> 
tures made, shall be, to the use of the owner or owners of the 
said vessel or vessels; that where the vessels emploj^d m 
the capture shall l>c fitted out at the expence of any of the 
united colonies^ then one third of the prize taketr shall be tot, 
the use of the captors, and the remaining two thirds to the 
use of the said colony ; and where the v^essels so employed 
shall be fitted out at the continental charge, then one third 
shall go tp the captors, and the remaining two thirds to the 
ti3e of the united colonies, provided nevertheless,^ that if the 
capture be a vessel of war, then the captors shall be entitled 
to one half of the value, and the remainder shall go to the 
colony or contitient as the case may be, the necessary charges 
of condemnation of all prizes, being deduced before the 
distriil)ution made. 

On the 9th of September, ITTS, this state passed an act far 
establishing » outts of admiralty. Only two or three section^ 
of which are naaterial to the present discussion* 

Sect, 6. *♦ That the judge of admiralty (in cases brought 
before him hy lihelj issue his warrant to the marshal of the 
court o! ad mirahyi commanding him to summon and return 
a jurVf who shall he sworn or affirmed^ to return and give^a: 
true verdict, upon the libel according to evidence ; and the 
fitiding of the jury shall establish the facts without te-exa* 
mit.ution or appeal. 

TSu 7h ' lion provides, ** that in all cases of captures^ 
uu app^i from the decree of the judge of admiralty of ^ii| 
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Btftte iliatt be sAhiwed to the continental coiigre«e or Mtek per- 
son or persons as tbey may from time. totim<e appoint, for 
hearing and trving appeals. Provided the appeal btr dem^and- 
ed within three days after defimtiv^e sentence; and such ap«. 
peal be lodged with the secrerary of congress^ withia thirty 
davs afterwarda ; luid provided that the party appealing shatt 
beco4n<^ boand before the said judge of admiralty, in suck 
•sum as he in his discretion may think proper, as security to^ 
prosecute the appeal to effect, &c," 

Having thus asceptsun^d what were the recommendations o£' 
congress, on the subject of prize courts, and the manner m. 
which those recommendations were complied with on the 
part of Fennsylvania, let^ us examine how the case of cap^ 
tain Olmstead came before the several courts. ^ 

GiUeoa Olmstead, Artimus White, Aquila Rumadale, and 
Bavid Clarke, natives of New £ngland, had been taken pri- 
Sonets by the British, in the year 1776, and carried inip Ja- 
maica, rhey were afterwards put on board the Active, a 
vessel bound for the port of Neni^ York, then in pos6essioa 
of the British, for the purpose of being confined there as pri^ 
croner^. 

On their way to New York, Olmstead and his associates^ 
rose upon the captain a^d confined him, his mate, and thre«» 
passengers in the cabin* 

While they were .in this situation captain Thomas Hous« 
ton of the brigantine Convention, came up, fired upon theniy 
took possesaioa of the Active, and her cargo, and sent her ta 
Pfatladeiphia. 

On the 1 7th of September in the same year, captain Hou8« 
ton filed a iibei in the Admiralty Court of Pennsylvania, as 
well for himself, and the officers, mariners, and seahnem be* 
longing to the Convention, as for the state of Pennsylvania^ 
praying, the condemnation of the vessel and carg/> and that 
she alight be adjudged as forfeited to their use and the use 
of the state* 

A claim was filed in the same court on behalf of James, 
Josiab, commander of the privateer doop called Le Gerard^ 
ioT a proportionate pan of the prixe money, arising from the 
sale of the Active and her cargo, in conseq.uence of his hav« 
ing been in sight at the time of^the capture, and on the 19th 
of October 1778, the claim and answer of Olmstead and his 
assiKiates was filed in which they prav for the dismissal of 
capt "in Houstcm's btlK and a condenmation b£ the vessel and 
tftffo for their ow& exchisiire usa.^ 
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A ^eat number of depositions were filed by the different 
daimants in support of their several allegations. 

On an examtnacion of these depositions^ it will appear that 
the sole point in dispute was whether the captain of the Ao 
tive had been so completely subdued by captain Olmstead 
and his companions as to give him the sole and entire com* 
man^ of the vessel and cargo at the time captain Houston 
arrived and took possession of her. 

The trial took place on the 4th of November 1778 : coun- 
sel were heard on both sides^ much testimony was offered' 
and the cause was fully argued. 

After a verv complete investigation, and careful delibera- 
tion, by an impartial jury a verdict was returned by which it 
was adjudged that one fourth of the neat proceeds of the. 
sloop and her cargo, should go to the first claimants, that is 
to Olmstead and his associates, and three fourths to the libel- 
lant, and second claimant, as by agreement between them. 

The judge of the admiralty having made a decree in pur- 
suance of this verdict, Olmstead entered an appeal from his 
decision. 

This appeal was made to a committee appointed by the 
•continental congress, and consisted of members of their own 
body. 

On the 12th of December 1778: the cause was brought 
before that committee, and on the 15th of the same month 
they decreed that the judgment or sentence of the Court of 
Admiralty, be reversed and anntilled : that the Active and 
her cargo should be condemned for the sole use of Olm- 
stead and his companions, and they ordered that process 
should be issued from the Court of Admiralty, for the sale 
of the Active and cargo the proceeds of which were to go 
according to the sentence of the committee. 

Judge Ross, who then presided in the Court of Admiralty 
for the state, refused to complv with this decree on the 
ground that as by the laws of Pennsylvania, no appeal lay 
frotn the decision of a jury, the Coiirt of Appeals had no 
jurisdiction, and therefore could not legally reverse his sen- 
tence. And I do most humbly contend notwithstanding all. 
that has lately passed, that the judge was correct in his opi- 
nion. 

And although in this sentiment I have the misfortune 
to differ from, men, eminent for their probity and their ta- 
lents, I have the consolation of knowing that I am support-^ 
ed in it, by men as distinguished for their wisdom and t^eir 
virtue. 
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The determination of the judge of the admiralty, was 
founded Ist. on the express words of our act of assembly, 
and 2d, on the known principle of the law, that the verdict of 
a jury, cannot be reversed on appt^aU 

*' The finding of the jury, shall establish the facts, without 
re-exan^ination of an appeal." 

These words are an express prohibition of an appeal. 
Nothing can be more clear and incontestible. They cannot 
admit of a moment's doubt or hesitation. 

Well, in addition to the express words of the act of assem- 
bly^ what is the general principle of law ? By the common 
law, the trial of facts is entrusted to the jury, and the power 
to declare the law upon them is committed to the judges. 
These are distinct provinces, and the limits between theflh^ 
are guarded by invariable usage, and the most incontestible 
authorities* The errors of the judge, may be corrected by 
superior tribunals ; but the verdict of a jury, suffers no re« 
examination, but is final and decisive. 

And upon this principle; the several sections of the act of 
assembly, and the resolves of congress are easily reconcileable. 
^^ I'he finding of the jury, shall establish the facts, v. ith- 
out re-examination, or appeal. But in all cases of capture^ 
an appeal yrom the decree of the judge of admiralty^ shall be 
allowed to the continental congress, or such person or per- 
sons, as they may from time to time appoint, for hearing 
and trying appeals." 

From the decree of the judge, where there has been no 
jury trial there may be an appeal ; but there shall be none 
where the facts are found by a jury. — Their finding shall be 
Without re-examination or appeal. 

This is exactly conformable to the old known, and estab- 
lished rule of law. Ad questionem juris respondent judicea ad 
questionem facti respondent juratores* 

So well established is this principle, that I think I may 
defy the best read lawyer at the bar, to produce a single in- 
stance at common law of an appeal from the verdict of a 
jury. . 

When a jury proceeds to try a cause in an inferior court, a 
question may arise, on the competency of a witness, or some 
other testimony. The inferior court decides that question-— 
they either admit or reject that evidence. The party in- 
tending to object, states the matter in a bill of exceptions. 

The jury then proceeds to try the cause, according to the 
judgment of the inferior court ; and on appeal, the superior 
court determines upon the judgment of the inferior court. 
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TkeyUbmot toJiKSi the testlmotiy/ If thejr detcmkie thai 
the evfdettoe was either improperly admitted, or rejecte^i 
^hey set aside the judgimeiit, and send back the cause. So be 
tried again by a jury in the same court. 

These are die only cases in appesls, from inferior courts, 
where the superior courts can even consider facts iaciden* 
Idly. 

Now what was the prooeeding in this case ? a special juty 
of twelve respectable men return a verdict, on whic^ the de- 
cree of the judge is fDunded, From this decree and verdict, 
«n, appeal is made to congress, w^ho appoint four of their 
siembers to determine it* 

Aad what is the conduct of these four men« who au'e thus 
to set upon the vjcrdict of twelve respectable men, and the 
aentence of a learned judge i 

Do they as in other cases of appeal or error, set aside the 

. sentence of the judge, and send the case back to the saaie 

court- to be again tried by a jury ? no ;,it is very diSei^^t. 

, They ifot only reverse the sentence of rfie judge in |ioint 

t)f la-w, but they set aside the verdict of the jury in. matter of 

fact, and make an entirely opposite decisionvin law and in fact. 

This appears to me, to be a monstrous departure from 
every principle of iaw and justice. 

It IS not therefore amauer of wcMider, that the judge -of 
tile court of admiralty, refused to comply with the 'sentence 
of the court of appeals. And he was supported in his refo- 
vsal by all the constituted authorities of the state. The intro* 
Action of juries into the courts of admtralty was certainly a 
novel practice.. Courts of admiralty tn other countries and 
I believe noW universally in the United States, proceed 
Ivilbout jury, in a method much conformed to t^e civil law. 

And where the question is solefy whether lawful prize or 
Bot, a judge learned in the civil and nA?trt time fatws, would 
^rtainly be better qualified to deckle . it than a juty. 

For this being a question between subjects of different 

states, it belongs entirely to the law of nations, and not to 

the municipal laws of either country to determine it. 

. But how does this principle apply to the case of the Active? 

7here was no dispute in that case between subjects of diife- 

4rent states^ All the parties litigant were citizens of the 

United States. Captain Underwood did not contend .that 

his vessel, and cargo were tiot lawful prize to one or other of 

tile parties ; but to which of them was the question. 

. Now in Uie forciblelanguage of Mr. M^ICean,. when deli- 

, ming his cfisionWB chief juAt^^ in the casie of Rosa agaiivst 
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Bittenhouse, ^^ Why may not a fact respecting the capture 
from an enemy by citizens of the same state, and in which 
question no foreign nation, or person is concerned be deter* 
mined by a juiy^ as well as in other cases ? This mode of 
'ascertaining a fact done on the high seas, to wit, who were 
the captors of a prize, when the contending parties are all 
citizens, or subjects of the same country, seems to be as rea. 
«onabIe, as in disputes about property acquired, on land. I 
•confess I do not see how the law of nations is counteracted| 
.#r infringed by it. 

** Ip £ngland, if piracy were committed by a subject, it 
was held as a species of treason, being contrary to his alle* 
giance, by the ancient common law ; if by an alien it was held 
to be felony. Formerly it was cognizable by the admiralty 
courts, which proceed by the rules of the civil LiW ; but the 
•tatute 28 Henry 8. c. 15, established a n^w jurisciiction for 
this purpose, which proceeds according to the course of the 
comnion law. Here is a precedent of an act of parliament 
changing the common mode of trial in Europe, and introdu. 
cingthe trial by jury, which remains in force and practice to 
this dny. If this can be done, where life is at stake, a 
fortiori^ it may, be done in matters of meum andtuum. 

3 Blackstone^ page, 378—9. 1 will read, to shew the jury 
the well merited eulogium that judge gives us of this mode of 
trial. ** A trial'* says he, " which we have occasionally observed, 
Jn its progress,, is also as expeditious and cheap, as it is con. 
venient, equitable, and certain ; for a commission out of 
chancery or civil law courts, for examining witnesses in one 
caus^, will frequendy last as long, and of course be full as 
expensive as the trial of a hundred issues at nisi prius : and 
. yet, the fact cannot be determined by such commissioners at 
all, no not till the depositions are published and read, at the 
hearing of the cause in court. 

** Upon these accounts the trial by jury, ever has been, and 
I trust ever will be looked upon, as the glory of the English 
law. And if it has so great an advantage over others in re- 
gulating civil property, how much mdst that 'adyaiit:<ge bie 
heightened, when it is applied to criminal cases ! But thia 
we must refer to the ensuing book of these commentaries, 
only observing for the present, that it is the most transcend-* 
ent privilege, which any. subject can enjoy, or wish for; 
. that DC cannot be affected either in his property,* his liberty, 
or his person, but by the unanimoua consent of twelve of 
his neighbours and equals. A constitution that I may ven* 
t^t to affirm, has ui|ider provideucC| sccure4 the jjust Ubc;i'-« 
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ties of this tifitibn, fo!* r long successtbtt oT a^^. AiTd 
therefore a celebrated French writier, who coTicUidei that be* 
cause Rome, Spana, and Carthage, hav*e lost thdf liberties} 
therefore those of England iti time must' per isfhvshould have 
recollected that Komt-, Sparta, and Carihagt, at the time 
when their liberties were lost, wierc strangers td the trial bjr * 
jury.* 

Great as this eulogium vAk\ «cem, it is nomoi^se than tW% 
ii£lmira()le constitution, when traced to its princijjlesv will bt 
found in sober reason to deserve, the impartial adttlinisti^ 
tion ol' justice, which secures both ourptrsrtn^, and^otir pro- 
penies is the great end of civil society*. But iP tHat he ert^ 
tirely trusted to the m.igistracy, a select body of nn(eri» 
and those generally selected by the prince or stich* a^ 
enjoy the highest offites in the stUte, their* decisiotis lA 
spite of their own natural integrity, will have frequently aft 
involuntary bias towardis those of their own rank and digni- 
t) . It is not to be expected ffofb hiiman nature, tHat tH^ thW 
fth t Id'be always attentive to the itltefests aiid good' of thfe 
tnanif. On the other hand, if the power of judicature tV'erte 
placed at randbnl in' the hands of the multitudi?, theit* deci- 
sions would be wild and capricious, and* a new r'ulfe of action 
Would be every day established iti- our courts^. Ir is there- "' 
fore, wisely ordered, that the principles and atxiottis of latW, . 
which are general propositions flriwirig from ab^tr^terfr^- 
son, and not accommodafed to times^ot" to nieri, should 6b 
deposited in thk? breasts of thb judges* to he occasionally ap- 

?li'ed to such f.icts as ome properly ascertained before th ml. 
^or here partialitj% can haVc little scope : The law is well 
Itnoun, and is* the same fbi* all r^nks and degrees, it folloM's 
sis a regular cohclusidn" from thfe premises of fact pre-estaB- 
K^h^d BVit in* settling, artd atijusting a- question of ftt«'t, 
when intrusted to any single magi sit ate, partrialitV and in- 
justice, have an' am^le field lO'Vangt? iVi, either by boWU as- 
serting that to be proved wHWh is not so; or by mofe 
artf Ih supfiresising sotne circumst^^tncesi stretching' arid 
harping pihers^' and distinguishing away the i^emaindfer. 
Here, therefore, a coh^petcrit numbier of sensibfe, upright 
juAmen chosen' by lot*, from those df a' middle rank, will Be 
ound the best inVestigators of truth, and the surest* guar- 
di »ns of p,ublic jiistVee. For the most powerful individual hi 
the state, will* be caiitious' rtf commit'ting any flagrant itiVa- 
Sion, of aViDther's rrgh\ \\hert he' Ic^ows that the fact of his 
oppression mu^t be cxai^Ained* a ntl decided by tweKe xndifle- 
rbnt meia m)t appointed tffll th^ hou^ of trials afDfd'tH^^ iHMn 
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i\t.. ^ki^n therefare, prt^serves in the h^nds of the people, 
^that »h^re ' which nbey ought tOc^ve inthe acliTiinistration of 
^ublicjuotic^, .a^dpreviTDts the epcrpachmenis of the more 
j>p.weri'Ml-^d .wealthy citizens. Every jiew tribunal erected 
tfyr the deci$iop;of ,fac^, .withpjut.tbe iiUerveution of a jury, 
<^hQther G^n^^sed pf jjAStices qf the,pe;^cef com nnissi oners 
iQf t:heiire,V;eaue, jutjg^s^f ,the. court, pf conscience, or aiyr 
other standing'magistracy, is a step jtp.wards establishitig 
aristocracy, the most oppressive of alisolute government." 

But it has been alledged thatnot^withsi anting congress,ae- 

ye.runiiertook to establish a court of admiralty, on their 

^own authority,- but ohly' issued; a recom.meQdati(>n to the dif- 

^fere lit states, to establ'^sh^theqn in their several districts; 

" yet, that they. alone-, ha|d the right of instituting courts of 

admiralty, and courts of appeal, and of rt^gulating them as 

they pleased* 

' T)|is.i%a.}docMue>wh4ch;I beJi^ve'W.aS;»ever admitted by 

j^pyoiie of ;jhe'United States,, and if ^y one hjid absolutely 

.refused to institute. &uch CQMrt, congress would have found it 

yery jdifficuitrjtae^nfi^rce a cob>pliu^nce lyith. their recommen- 

flrconteiudrthat every yState pn tbrawing off jts allegiance 
rto Gr^^t ;Britain.fH:q&4ii;«dall the rjgb^s and privileges of sov- 
d^V^idS^y, '')9^d (hat of >institutinig. courts as appurtenant to it* 

lit 4si tpti^l-y immaterial in.whpm the right of instituting 
'(^urts af AdiV)ii?^Uy ^iid vested before. the revolution be- 
nj^iscj axk ihfttevent, ^very^state becomi^gindepe.ndant, pos- 
-^^^)i|f;Pts3arii|y.€^vfryrpp|iver iBcid(;m. to an independaat 

When they united together to maintain the independance 
oef; eaf4lv4h€)ty J!i|iipli«dly gave^o qp^gress all the power neces-^ 
f^ary. tO; ^arry om. t^e Contest excej^t ♦what, they expressly ne- 
.{(MBv^ttp- thein^elves* 

;If ^o^grcssrb^d supported the power absolutely necessary 
^to>4beir:8ji^ic<^ss ^ndmiy pne^s^te.had determined neverthe- 
;j9SS'io,re^$liA:ic, Ldo.eot^ee^haw.they could legally exercisd 

At. ^ ' ' - /;■ : • ■; 

, rit jipipears^finamfestly to^oieo^ arfull view of this subject 

xihfit;9e^t|sylyania has nev^r €pn»ente.d to give up tKis power 

•so«far.asf;tOr8Hffer,apf^als from, the ve^rdict of a. jury, and 

.:tll«refore (ipuld'net be legally, pxerci^ed' by congress. Ta 

^«hew iihe s^nse. of the legislature and people of Pennsylvania 

^iODr4h}Si^ub)fect, ^d>|beirc9atit^iied> determination to, resist 

the claim of cpngress to this power, 1, beg Jl^ave to .refer jpu 

to^tollR^J^^^f unquestionable avA^|U^m.thJis 
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Afterwards on the twenty-eighth day of December afofe** 
^aid ai a court held at the statehouse aforesaid, present all 
the ( ommissioners above n med, the advocates on the part of 
the appellants exhibited to the saijd court copies of two pa* 
pers, the one purporting to be a second decree or sentence 
of the said Court of Admiralty in the above cause, and the 
other purporting to be a writ or u arrant from the judge to 
the marshal of the said court, which being severally read 
are as follows, to wit : 

Thomas Houston^ esq, i^c, appellees^ 

Gideon Olmsttad! Artimua White, ( ^ '*f ^f"''iJ^ ff'K 
Aqmla Rumsdaleand David Clarke, f Si/^ ^1 
appellants and claimants of the J f 

sloop Active and cargo^ J 

The court taking into consideration the decree of the 
Court of Appeals in this case, reversing the judgment and 
sentence of this court in the same cause ; and further, de- 
creemg a condemnation of the said sloop Active, her tackle, 
apparel, furniture and cargo, as prize, &c. and that process 
"of this court should issue for the sale of the said sloop, her 
cargo, &c* and for the distribution of the monies arising 
from the said sale (after deducting costs) to the claimantl^ 
above named, their agent or attorney, after mature consider- 
ation are of opinion, that although the court of appeals have 
full power to alter or set aside the decree of a judge of this 
court, yet that the finding of the jury in the cause does es- 
tablish the facts in the cause without re-examination or ap- 
peal. 

And therefore the verdict of the jury still standing and 
being in full force, this court cannot issue any process or 
proceed in any manner whatsoever contradictory to the find- 
ing of the said jur\ . And therefore doth nc^w decree, order 
and djudge that the marshal of this court be commanded to 
" seU at public vendue fr»r the highest price that can be gotten 
for the. same, the said sloop or vessel called the Active, 
}ier tackle, apparel and furnitui*e, and the goods, wares and 
merchandises laden and found on board her at the time of 
her capture, &c. ; and after deducting the costs and charges 
of the trial,' condemnation and sale thereof out of the resi- 
due of the monies arising from the said sale, that be bring 
the residue thereof into court ready to abide the further or- 
dcr of this court therein'.' ' "' 

^Dcccmbcraeth^ irra- GEO. Ross* 



J 
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Coatt of Admiralty. 1 
Pennsylvania^ ss. J 



. George Ross esquire, judge of the court of admiralty for 
the state, of Pennsylvania to Matthew Clarkson esquire^ 
marnhid of the city and county of Philadelphia, greeting* 

Whereas at a court of admiralty lately held at PhihtdeU 
phia upon the hill of Thomas Houston, esq, qui tarn, Sec* 
exhibiied to the said court, it was adjudged and decreed that 
the sloop or vessel called the Active, her tackle, apparel and 
furniture, and the goods, wares and merchandise laden and 
found on board her at the time of her capture should be con* 
demned as prize and sold, and after deducting the costs and 
charges of the trial, condemnation and sale thereof out of 
the monies arising from the said sale, out of the residue of 
the said monies, three fourth- parts should be paid unto the 
libellant and a certain James Josiah, a claimant in the said 
cause, to and for the use of themselves, &c. and the remain, 
ing one fourth-part of the said residue should be paid unto 
Gideon Olmstead, Artimus White, Aquila Humsdale and 
David Clarke other claimants in the said cause to and for 
their use, &c* accordinjg; to the verdict of the jury impanel- 
led, and sworn to try and determine, &c. in the same causae 
from which judgment or sentence the said Gideon Olmstead 
and others last above mentioned, appealed to the honourable 
congress of the United States of America, or such court t>r 
authority as they should appoint to hear and determine the 
said appeal ; and it was in such manner proceeded that the 
honourable court of commissioners of appeal for the said 
states did by their decree, transmitted into this court, re- 
verse, annul and make void all and every part of the judg- 
ihent or sentence of the court of admiralty aforesaid, ancT 
did further adjudge and decree that the said sloop Active, 
&c. was lawful priee, and that process of this court should 
issue commanding a sale thereof, and that after deducting 
costs, &c« the residue of the monies arising from the said 
sale, &c. should be paid to tl^e . claimants last above men- 
tioned, their agent or attorney, to and for their sole and ab- 
solute use and disposal, &c* This court therefore takings 
into consideration tfie premises and being of opinion that 
. consistent with the laws of this state it cannot carry into 
execution the whole of the said sentence of the honourable 
the court of appeal aforesaid, yet willing, so far as the said 
sentence appestrs legal, to carry it into effect, and to prevent 
as far as possible any injuries or losses which the parties t0 
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this cause or cither of them may be liable ':to;byfthe veftsel 
and cargo, Ei^u continuing in their present situation, do 
therefore hereby command you forthwith to sell at public 
vendue for the highest price that can he gotten £9rt the same 
the said sloop or vessel'csdied the Active^her tackle, a{^artl 
and furniture, and the goods, wares and merchandise,' laden 
and found on board at the time of her said capture, and after' 
deducting the costs and charges aforesaid to bring the resi- 
due of the said monies into court, ready, to abide the> further 
Order of this court. And how you shall have executed this 
writ make return to me at a court of admiralty, to be hekijat 
tny chambers in Philadelphia, the seventh day of January 
next, together with this writ. Given under <ipy faaiKl asd ^ 
seal, at Philadelphia the twenty>eighth day of December, Jn 
the year of our Lord one thousand seven hundred aadjsc* 
venty-eight. 

GEORGE ROSS. 

ffiy virtue of the foregoing writ I have deposited in the 
Court of Admiralty the sum of fortv*seven thousand nine 
hundred and eighty-one pounds two shillings andiiv^ pence, 
Pennsylvania currency, on account of the cargo of the prize 
«Ioo,j Active in the said writ mentioned. 

The said sloop being yet unsold, no monies have comeiato^ 
€ny hands on account of her. So answers 

MA TTHEW CLARXSON, aMarshal. 

January 4th, 1779. 

I do acknowledge the marshal has deposited in my haascis 
as judge of the Court of Admiralty the above »um, ^as he 
has returned above. 

GEORGE ROSS. 

The committee appointed to confer with a / committee <>f 
the honourable congress oh the subjectof the ^idiHbtraity pro- 
ceedings in the case of the sloop Active, applicki to tfape 
'house for directions therein y whereupon ahe house takiag 
the same into consideration, it was 

Rtsolved^ 1st, That " the power of establishing cburts, for 
receiving and determining finally, appeals in all cases of 
^captures,*' is reserved in congress by the articles of eonfede* 
-ration; and as the state of Pennsylvania, has acceded ta . 
ithose articles, this house ^esteem it their duty to adopt sudi 
>Tegulations consistent with the prhiciples of the confeder^- 
'tion, as. congress -may judge- necessary, for the du&exerciie 
of the said power. 
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Hesoihedi ^if:i'Thnt by ai>act of this cc^mmanweaUhv for 
OMiablishing' a Court of Admiralty, it is declared, and enactw 
ed^^ihat the finding ot the jury, shall establish die fact^ without 
re-exaftiiki»tion or appeal, and that the sti^ act is not re^ugi 
dant to, but onsistent with the resolution of congress^ of 
the 25th of November 1775- 

ReJiifivedy 3dly, That the proceedings in the Court of AkS^ 
ittihdlty in the case of the sloop Active, were founded on the 
afbresaid act of assembly ; which together with the said ret 
^Ive, form the true ground whereupon the decision of thfc 
contt^sted point should be made without involving a consi^w 
(fefation of the necessity or propriety of future alteratiiiMas 
and t mend ents. 

RcHoln^ds . i hat the speaker transmit a copy of these re- 
solves to the committee of congnessi, and request them to ap- 
point a time and place for holding the said i onferenoe, 

••* rh<? hou%e took up the ftirthcr consideration of the in- 
structions to the delegates* of this state in congress; onthie 
subject of the sloop Active, which being, deb.»tcd by para- 
gmphB- after seme amendments thereio were unanimous^ 
approved, and ate as fbllows : viiB. 

The house beings informed that it hasr been ptioposed in 
thjB honourable: congress, that an order be drawn on the. 
treasury of the United States for the amount of three fourths 
of the neat proceeds of the sloop Active, and her cargoi^ and 
lo pay the same to Gideon Olmstead and others^ appellants 
ki thitt case in order to satisfy the decree of the Court of 
Apf^eais tor prizes inade at sea^ and that the same be charg- 
ed to the state of Pennsylvania, referring said state for in- 
. d^itiniflcation to the three fourths in the hands of the* judge 
<lf the Admiralty of Pennsylvania* 

The house in consequence of the above having taken' the 
pi^emises into their most serious consideration and adt>pted 
the instructions given by the last house of assembly, to a 
tommittee of the said house who had been appointed to con* 
fbr wieh a committee of eongress' in the case of the slodp 
Active, which instructions kre in the following Woird^* 
(Being the words just recited.) 

And then they proceed. The house likewise instruct you 
ittimediately to inform the honourable body of whith you 
are members, that this house will consider any application 
of the money of this state bv cortgress to the purpose afore- 
said, a« an high infringement on* the honour and ri^ts of 
the commonwealth of Pennsylvania and in thisi view will 
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CiOmplain in an especial manner of those dislegations which 
shall concur in any vote for that purpose to ihe Keveral legis- 
lative bodUs from whom they respectively derive their pow* 
ers. ' And you are further instructed, to enter a protest in 
behalf of this state, that we will pay no part of the sum 
which congress shall award out of the treasury of the United 
States in consequence of the decree of the CQurt of Appeals. 

We also instruct you to inform congress that the manifest 
right of the citizens of this state, to the benefit of its laws 
has some time since obtained from the authoritv thereof, an 
order for the distribution of the tt)ree fourths gi\en by the 
verdict of the jury in this case to the captains and crews of 
the brigantine Convention, and her consorts 

The house views with astonishment the perseverance and 
decision of congress in rolling upon this state an embarrass- 
ment created by the Court of Appeals. . 

Congress recommended a trial by jury to be iptro<^ uced 
into the Court of Admiralty. The assembly of Pennsylva- 
nia adopted the measure. A jury in the case of the sloop 
Active founded their verdict upon the facts* It is the pro* 
per business and the strict right of juries to establish facts. 
Vet the Court of Appeals took upon them to violate this es- 
sential part of jury trial and to reduce in effect this mode of 
jurisprudence to the course of the civil law ; a proceeding to 
which the state of Pennsylvania canpot yield. 

If the mode of trial bv jury (in cases of oaptures) as re- 
commended by congress is found inconsistent to the circum- 
stances of the United States, as being a mode unknown ta 
most of the civilized states in Europe, this house is desirous 
of conforming to the customary practice. 

The house finally remind you of the laws which theyr un- 
derstand have been passed in some of the states in the union, 
den\ ing all appeal in law as well as fact to the Court of Ap- 
peals established by congress for prize causes except the 
claimants be foreigners, or captors in the pay of congress, by 
the operation of one of which laws, Mr. Hugh M^CuUough 
U citizen of Pennsylvania was debarred from removing the 
case of a ship and cargo condemned in New England, into 
the said Court of Appeals, and that little , notice appears to 
have been takien of these laws, whilst Pennsylvania conform- 
ing to the recommendation of congress, concerning Admi- 
raltv jurisdiction in the most legal and usual construction of 
the expression has not in our opinion been treated by thsit 
honourable body wich sufficient respect and attention." 
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' [Hefe Afr. Franklin went into a full enumeration of t!i<j 
powers gr^nt^ to congress^ and those reserved to the seve- 
ral states, and shewed tnat the right of appeal, not being grant-* 
ed to congtesS^ congress could not legally exercise it.] 

I hope 1 have now satisfied you of our first position, that ihe 
Zifistrict Court had no jurisdiction of the cause, because it 
proceeded on the sentence or decree of the Court of Appeals, 
which having no authority to determine it, its sentence or 
decree was a nullity and could not therefore be enforced by 
the District Court. 

I^ shall nou' endeavour to shew that it had no jurisdiction 
for another reason, to wit, thut the state of Pennsylvania was 
a party in interest and therefore the court was prohibited by. 
the constitution from deciding it. '. v 

It is declared by the 1 1th article of the amendment of the 
constitution that the judicial power of the United States 
-shall not be construed to extend to^ any suit in law or equity, 
eommenped or prosecuted, against one of the United States,^ 
by citizens of another state, or by citizens of any foreign 
state. 

The record shews that certain citizens of Connecticut 
form one party in this cause, and the decision of the courts 
of the United States will support the position that the state 
is a party, within the meaning of the constitution, if interest* 
ed in the event of the suit, though not named. 

And judge Wmhington in 3 DalL 412, expresses himself 
thtis, *^ without entering into a critical examination of the con<« 
stitution and laws, in relation to the jurisdiction of the Su- 
preme Court, I lay down the following as a rule : that a case 
which belongs to the jurisdiction of the Supreme Court, on 
account of the interest that a state has in the controversy, 
ttiust be a case in which a state is neither nominally nor sub« 
atantially the p^rty.'* 

Now let us examine the facts which relate to this point. 

On the 29th of November 1779, a resolution was passed 
by the legislature of the state empowering George Ross esq. 
judge 6f the admiralty to pay over the state proportion of 
the proceeds of the sloop Active and cargo, into the hands 
of Mr. Rittenhouse as their treasurer* The answer of Mrs. 
Sergeant and Mrs. Waters, to the libel of Gideon Olmstead 
filed May 27, 18Q2, states the circumstances attending thii^ 
payment. 

H 



To tlie bonourable Richard Peters, esq^ judge of the QUtrict 
Court of the United States, for the district of Pennsylva-r 
pia. 1 

The answer of Elizabeth Sergeant aod Esther Waters, sur-t 
viving executrices of David Uitteohouse, deceased, to the 
libel of Gideon Olmstead, Animus White, Aquila. Rijims-' 
dale and David Clarke, respectively,. showeth, 
1 hat your respondents are entirely ignorant of the several 
matters and things alleged and set forth in the said libel 
touching the capture ot them the said libellants asprisonera 
of ,war by the subjects of his Britannic majesty duriiig the 
][ate^ war between the United States of America and his sai4 
Britannic majesty, and touching the capture by theon the said 
libellants of a certain sloop and her cargo, as stated in tb^ 
said libel, the property of the subjects of his said Britanfiic 
piajesty, and also respecting the several disputes about tjm 
said sloop and her cargo, whicb have existed between them* 
the said libellants, and the several other persons mentioned 
in the said libel and how thjc said several disputes and elaim^f 
were afterwards proceeded upon, and what decrees .wer^ 
therefore made in the several cowt^ mentioned in -the s|iid 
libel except so far as the same appear froni the several re^f 
cords referred to in the said libel. : * » , 

But your respondents for answer to sq mij^ch of the saitf 
libel as is material for them ih answer unto say, Ths^ on tbet 
first day of Mayrin the year of our Lord one thousand se^en 
hundred and seventy-nine, your respondents' testate Davidi 
l^tttenhouse, then being treasurer of the state of Penns^V 
vania, received from George Hoss, esquire, judge of the 
admiralty in and for the state qf Pennsylvania, for the usq 
of the said state of Pennsylvania, the several loan office c^r« 
tifiCittes mentioned in the schedule annex<?d to the said libel^ 
being the share or dividend of the said state in the right of 
the brig Convention, in and out of the sloop Active, accord., 
ing to the verdict of the jury on^he trial of the said sloop 
Active, in the Admiralty Court of the said state* That at 
the time of receiving the said certificates your respondents^ 
testator gave to the snid George Ross his obligation bearing 
date the same day and \ear aforesaid, in the penal sum q£ 
twenty two thousand pounds money of Pennsylvania ; the. 
condition of which the said obligatioii reciting ^^ that the said^ 
George Koss had the day of the date thereof paid to the saidj 
David Rittenhouse, treasurer of the state of Pennsylvania, 
, for the use of the said state, the sum of eleven thousand four 
jii^tidred and ninety six pounds jnine shillings and nine pence. 
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Mtigtiid «|iftre oir dividend of the said state in right tjif th«' 
brig Conv^ntton, in and out of the sloop Active, according 
to the verdict of the jury on the trial oi ih<: s^^id sloop Ac«* 
tive in the Admirahy Court of this state/' is such, *^ that if 
the said David Hittenhouse shall make repayment and rtrsti* 
Uitton of the said sukil of eleven thousand four hundred and 
ninety-six pounds nifte shiUings and itiine penc«; unto the said 
George 1< OSS, his executors nr admii>i$trators, in case hicr the 
said George Ross shall hereafter hy due coarse of law be 
jeompelied to pay the same according to the decree of thb 
Ctmrt of Appeals in the ci»e of the said sloop Active i and if 
he the said David Rittenhouse «hali and do ifn all things wefl 
Und truly save haritiless and indemnify, at all times herealter« 
the said €^orge Ros^^his heits, executors and administrators^ 
and ht^ and thtsir lands and tenements^ goods and chattels, of 
fttid from all damages, actions and demands which may arise 
or ha|>b^n for or on account of his having paid the moiley 
afofesaid, then the above baligation to be void^or else to bd 
atid remain in full force and virtue,** as by reference to a co- 
py of the said botid hereto annexed, fwhich vo^r respondents 
l^arm^ be considered as a part of this their answer) will 
^morefu^Uy appear- Your respondents beg leave further lo sta(te 
that the said Duvid Rittenhouse afterwards, te wit, on the 
t^tifiy -first day of Febntary, one thoaaatid seveo hundred 
ittid nrnety-three, eacised the satd certifieatea to be funded for 
the belle 6 1' of those who might eventually appear to be en^ 
ii^leii w them, and received in lieu and op account thereof^ 
find tet thtbtme&t and use aforesard, three other certific-atea 
t3f' United States debts; the 'first for three tb^raaaad- three 
tekndred and seventeen dollars tl^rty eeats to carry ititere^ 
Ift the rate cff six per cent^ per annum froaif rife first day of 
}«idtiarydtie thousatkdaeven hundred^ aiid ninety »ooe ^ the st^ 
eettfdfor^bree thouaratid and tiw^my-sevem ddlars^eightyeighl 
eehta, to calhryfBtere«tat the rMe^thf^eper centi pei* amnum 
<ft<ern the Bame time ; ahd the thirds for one thouaand siic hui»' 
4red add fiiry«eigbt dblkrSv sixty five dentsiieferr^d itt»ck, l» 
Mtty ifftertst at the raite of six pel* cent* pet ^ntium^ frdm the 
<first'<iiay of January, cme tho^tsand eig^t hundred atld ofld^ 
4iievng tbfe san»e certtfilsat^ iff^titJOQed hi the schedule linfiea^ 
-ed to the said libel, and Ihereta referred lo. Tba^ trufe it is# 
as stated in the said lH)el, that the said t)avid Ritttrnhoiise 
made bis teaCalnent and last wilt< and /thereof and thereby ap^ 

Jointed your respondents,. itMptjisf ;frith Hannah Kittett- 
ouse, whe^has- since deceased^^ja^utrices, and died ; findl 
. i;hat after his death and the death of the a^ l$dtiU(b^.tMF 
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Qiud hst inentioned certificates came to and baire since 
main d in the hands and possession of 'your respondents, to- 
gether with a large sum of money, received by the said Da^ 
. vid Rutedhouse, for interest of' the said certificates ; that 
your re8pond€nts have, since the death of the said David 
Kittenhpuse, received the interest of the said certificates^ and 
the two per cent, principal directed by law to be paid annu- 
aUy, up to the first of January, one thousand eight, hundred 
and two^ inclusive, amounting with the interest received, bf 
the said David Rittenhouse in his life time, to the sum of 
tiiree thousand eight hundred and ten dollars, seventeen 
cents ; all wbich has been regularly deposited, as received^ 
In the bank of North Atnerica^ and there remauns for the 
benefit of those concerned. Your respondents beg leave fur* 
ther to state, than in pursuance of an act of the general as- 
aembly of the commonwealth of Pennsylvania, passed the 
S6th February, 1801, authorizing him so to do, Abraham 
Carpenter, esquire, the present treasurer of the said com- 
moniiirealth, some time in the last £slU called upon these res* 
pondents and required them to deliver to him the said la^ 
mentioned certificates and the interest thereupon received^ 
upon bis giving them a bond of indemnity ; but these res^ 
\ pondents being advised, that they could not with safety deU-* 
. ver them to Mr* Carpenter, declined complying widi bi^ re» 
quisition*. , And your resppndents beg leave further tostate^ 
ifaait the above, together with the several papers herein re- 
ferred to and hereitnto annexed, is a full and exact account 
to the best of their knowledge and belieC» ol all monies^ cer^ 
tificates, indents and documents, or nM>nies4 or debts, re- 
«ived;by the said David Rittenhouse, in his lifetime, or by 
these respondents, since his death, arising from the sale of 
^e said sloop Active and cargo, and from the exchange and 
limding aforesaid; and they humbly pray^ that your honour 
will take severed matters .and things staited in the said libel 
and this aiuwen into your consideration, and make such oiW 
ider and give s|ich directions toi;u4iing the said certificates 
smd^the monies received thereon, which your respondents 
bring hereunto this h6noarable,. courts as ma,y appertain to 
|ustice, between, the said cMm^^nts, 'and.niay keep your res*^ 
pondents from future troablci) mol^istatipni.or damade, on ac^ 
count :of the premises* 

£UZABETH SERGEANT. 

ESTHER WATER& 
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We contend that David Rittenhouse could never have rt-' 
oeived the money in any 'other capacity than as treasurer of' 
the state only, and by order of the state. 

The moment it came into his hands as treasurer, k was to 
every intent and purpose in the coffers of the stat^« 

[Mr^ Franklin discussed^this point at considerable length, 
in order to prove the truth of his position.] 

I shall now proceed to shew the legislative authority, upon, 
which the order .issued by the executive to General Bright: 
were founded. 

Mr. Dallas^ I have listened to the documents^ which have 

been introduced by the attorney -general . of Pennsylviania^ 

with great attention,* while they appeared to bear any rela** 

tion to the issue under. trial; and I still cherished the hope, 

that nothing wovild have been brought forward by :him, to 

produce extraneous dbcussion, and unpleasant animadver- 

aton. I have listened, patiently, to all that he has urged 

against the jurisdiction of the federal courts, while the court 

appeared willing to lend an ear to his doctrines : but I cannot, 

ailently, permit: him to take the ground, on which he now 

proposes to enter* While he confined himself to antecedent 

matter, however irregular the evidence or the argument, it 

wa$ iiot an object of interruption ; but he now, proposes ta 

introduce tegislative and executive measures,, which were 

ittbae.quent to the decree of the District Court. The court 

and the JQiy would,, no doubt, place a proper value upo|A the 

evidence^ if it were^ adduced ; for, certainly, no subsequent 

act of the legislature Can make void the decision of a court of 

justice, which is. not void fbr spmie previous inherent taint, or 

defect. A power of this kind is totally unknown toour con« 

stitution ; and its retrospective exercise, is, indeed, expressly 

prohibited. A combination of all the powers of the federal 

government, the President, the senate, and the house of re'pre^ 

Itentiatives, could not reverse, or impair, the obligation of a 

jadictal decision^ made by a court of the United States: 

whence, then, can such a power be deduced in favour of the 

ai|thorities of a smte, legislating for its internal and tnunid«* 

pal cmicerns ? ,, , 

But I wottld appeal to the candor of the learned gentlemen^ 
engaged on the other side, to determine, whether any things 
can be more in the nature of an ex post facto law, than the 
act of the legislature of Pennsylvania, offered to be produc* 
ed* :I do not say, that it is an ex post facto law, in the strict* 
ness of the ■. expQsition«4h«it confines the character, of i such 
IawS| to the act of making that cnxninal) which was innocent 
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wken commitled : but I mean a lavr of such irtk'oftpettl^e 
teA(i«ncy.» a& to declare^ that a rightjudicialh establishtrd in. 
17 7 S^ shall be regarded as a nuilicy in 1603. If it eanuot 
do this, I would ask how the act, as evidence^ can be rele* 
vant to the i9sue ? Certaialy/the court will say, at once, that 
it is\not. A variety of instances might be cited, to shew t(ie 
impropriety of )idmitting this evidence. I remember a late 
and striking one* Mr. Rodney^ the attorney •general, offered 
to read an act of congress, in the Supreme Court, at VVash- 
ipgton, to shew the legislative construciion of a pre-eXtsting^ 
act, which,"it was supposed, rendered a registered vessel lia- 
ble to foreign duties, if, sold while she was at sea, even 
though a resident American citisen was tiie purchaser. The 
very offer occasioned some severity of strictures at the bar ; 
and the judges explicitly declared, that the Supplemental act 
could- have no influence upon their opinions* ^ 

I do not urge the present objection, with a viei^ to deprive 
the defendants of -any possible advantage, that the\ could 
derive from reading the act of assembly to the cotiit. Ilf. 
deed, it is notorious, that this act has betn long in thi& view 
of the pobltc $ and, in that way, has made all the impt*essk>ny 
whith it is likely to make; upon the minds of the jufy* But 
my wish is to avoid being' instrumental, even in silence, to 
the introduction of an example, that shall not only l<^ad to 
^e admissioa of similar evident e, in future cases ; hut, pos^ 
sibly, pervert the jmlgments of juries, with an opinion^ thali 
?etrospective iaws^ may invalidate previous judicial dect* 
$ions« 

Perhaps, the act of assembly may l^e considered, not aa 
matter of e^rIdescc, to proVe the innocetice of the defendants^ 
but as macter of extenuation, or excuse. On such an ex« 
jylanation, I should anstver, however, that this '4s^ not %he 
time, nor are the/jury a forum, to whom the appeal, with 4hat 
view^ can be made* When the question of senteoce arises^ 
the act of assieii^brly may well be read, lo produce a mitigaiioii 
of the panisfhm^nt.^ And even, on an ap'pilicaAion ^ disfpt- nde 
fldtogether with punishment, another department of our gCK 
vernment will, I am confident, listen with attention tf) anf^ 
gttgge^tionSf'thsM: din serve to transfer the guilt of the offence^ 
|yom the depravity of the heart, to the Errors of the head* 

But if, after all, the court think that the peculiar circura* 
stances of the case, will justify a relaxation of the general 
law of evidence^ their decision will not be dis^gref^le'tOb 
sac, after having thus statcid ^e ^rouods^ of objeocion* - 
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WMhingtm^ J* State for what purpose that law is requir- 
ed to be read* 

Franklin^ The learned gentleman mistakes my object in 
veadtugrhis law. That law recites circumstances which oc- 
curred iu Oimstead's case, and is therefore matter proper 
for the court and jury to attend to : it also authorises the 
governor to issue the orders which have been issued for the 
protection of the persons and property of Mrs. Sergeant and 
Mrs, Waters. ,. ^ 

Jngtrsoil 1 he attorney •> general and myself mbst certainly 
never, for a moment, entertauied the idea of ofiering in evi- 
dence sm act of assembly of a subsequent date, to invalidate 
a judgment of the District Court previously rendered : we 
contend, that if the judge, in his decree, transgressed con* 
•titutioiial limits and exceeded his jurisdiction, the legislap 
ture of the staite had a right to organize an opposition to its 
Cjaiecution. Air* Dalian contends, that if there be collision 
between the laws of the United States and even a state con^ 
stitation, the former must prevail by the provision of the Sit 
section of the 6th article of the constitution of the United 
States; properly explained, I admit the argument; in the 
general sense and in the language used by him, I pereropto* 
riK deny the position : it is not enough that the acts of con^ 
gresa to have this trahscendant operation an.d resistless con* 
troul,, shall be made as has been said under and in consequence 
fi/J but, in the more correct language of the members who 
iramttd the great charter, inpurfiuancr thereof; that is, as I un» 
derstand the article, in conformitv thereto. The constitution 
does not give to congress general legislative power: the Isf 
section of the 1st article declares only, that all legislative 
powers therein granted shall be vested in a congress, consist- 
lag of a senate and house of representatives ; and the 8th 
•eetion of the same article contains a precise enumeration 
of the powers granted to congress : we say congress did not 
intend to make the proceedings of the legislatures, the mea* 
•ures taken by tl^e state executives in compliance, and the 
obedience of individuals to such state authority, the sub* 
jects of indictments in the federal courts ; that if such, how- 
ever, was the intention, the act of congress exceeds the limita 
of power and authority prescribed to them by the people, is 
unconstitutional and ik> better than blank paper. 

Washington J. What do you allude to ? 

IngersoiL The law of the 3Qth of April 1790, upon which 
the present indictment is founded. - The state, or the United 
States, in the legislative or judiciary departmems, have vio* 
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iftied die constitution; a great and interesting questioii pre- 
sents for our consideration, to which no citizen th^tis not 
indifferent to the general welfare can be inattentive : if a 
link be taken away, the facts upon wHich the controversy 
arises cannot come before the jury, but in an imporfect and 
mutilated stat<* : we begin with denying that the Caurjt of 
Appeals had jurisdiction or authority to re-examine the facts 
decided in the Admiralty Court by 12 men, agreeably to the 
law of the 9th of September 1778: the state never gave, 
congress could not assume it : if we are right in this, our 
opponents fail at the threshold of the business : it is their 
foundation, which, if removed, their superstructure must in- 
evitably fail to the ground. We say further, that after, the 
peculiar constructive amendment of the constitution of the 
United States of the 14th January 179d, the federal courts 
could not exercise jurisdiction upon any state claims : they 
are, in this respect, private individuals. We are told that 
we are reduced to a dilemma ; that an alternative presents, 
which shews that the evidence we offer ought not to be re- 
ceived ^ that the federal courts had or had not jurisdiction ; 
if chey h-^d not, we can make a defence without the aid of 
the law of the state; that^if the federal courts had jurisdic* 
tion, the law of a state cOuld not authorize opposition to its 
decree : not so ;— this reasoning is only specious, not solid ; 
for although the federal courts had not jurisdiction over a 
state claim, yet if it was exercised, and the state chose to 
acquiesce, individuals could not, with propriety, have inter- 
posed : the question might then have been asked with un- 
S[ue8tionable propriety, and would have admitted of no satis- 
actory answer, if the commonwealth, whose rights have 
been invaded, thinks proper, in its wisdom, to sacrifice pecu- 
niary interests upon the altar of harmony, who are- you that 
undertake to judge what is the duty of others, and exercise 
the discretion entrusted to the constituted authorities of 
Pennsylvania? what right have vou to be volunteers on the 
occasion, when the state and the United States differ in their 
sentiments of the constitutional powers given to thetn res- 
pectively ? there is, therefore, we conceive, the most evident ^ 
propriety in giving the law in evidence, for several reasons^ 
if the proceedings in the federal court were coram nonjudice^ 
as the phrase is : if the federal judges assumed unconstitu- 
tioiial power, and exercised authority over the property of 
the state in violation of the constitution, the state had a 
right to oppose that unconstitutional exercise of authority, 
not merely as an individual^ but as an organized, sovereign, 
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independeBt power, by legislative and executive acts ; anil 
we offer that law in evidence to shew that the order issued 
by the governor to General Bright, was in pursuance of > a law 
. of the state ; that act, therefore^ is a link, and an all import* , 
ant link, inihe chain of evidence, which we offer to prove 
the facts upon which the great constitutional questions will 
arise ; to reject this evidence is, in effect, deciding that our 
defence is not well founded : it would not% indeed, be avow* 
cdly and directly; but indirectly condemning us by anticip»» 
tion, before we have an opportunity to argue the cause to the 
jury, and, deprived of our evidence, I do not, at present, en* 
ter into the. particulars of our defence further than is necea* 
aary to exemplify the propriety of admitting the evid,cn<^ we 
efier: we go to the fountain head, v,e deny the constitution* 
ality of the decree of the Court of Appeals, of congress under 
the then imperfect confederation of the United States ; it is 
true, as chief justice Tiighman asserts, the question of that , 
Jurisdiction has djecided the greatest and best men of the re.« . 
volutionary history : that observation, however, shows that 
the exception does not originate with ignorant declaimers i 
it is a reason of great weight, not of excluding evidence, but 
of opening the door wide to {et in all the defence ; of the 
amendment to the constitution of the United States, I did 
not know there could be two opinions, as to its mcraning ; of 
its application I know different sentiments are entertained* 

The observation that our evidence is proper only if offeree^ 
with a view to pardon, we conceive premature^ and whatever 
we may possibly suffer, conscious of having acted from con* 
aiderations of duty only, we shall not be guilty of the 'mean* 
pess of becoming the instruments of our own humiliation. 

Upon the whole, we offer the act of AssemUy with a view 
to deduce down the chain of evidence from its origin in the 
proceedings in the old Court of Appeals to the order of the 
governor of the state under which General Bright and the 
other defendants acted ; and which we say collectively and 
altogether furnishes a good constisutional ground of defence. 

Mr» Dallas* 1 have said, and I still say, that the questioa 
is, whether an act, or declaration, of a legislature, made sub* 
sequent to a. judicial decree, can invalidate the diecree ; or 
furnish any atithority to obstruct and prevent its execution? 
L^t us place before the court any other party, than the state 
of Pennsylvania* Let us suppose this, to be the case of the 
^ process issi^ed against the Lowries^ that those men had as* 
sembled, and made similar declarations, respecting the- 
judgment, which. was rendered against them; nay^ that A 
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lifttincf coRibinattott df the people of all that cmiT^y^ had e«b 
ttred into rvaolatians, deciaralory of a determio ition to rr^ 
aiHt the execution^ of am :proce8& again^^t the Lowries ; afc 
the point oi the bas ohet : would evidence of such declarations 
be received, in favour of ihe Lowries, upon an mdictihent 
for the oifenccr? Certainl) not. On principle, the dtfTerbnctf 
f>f partie?i, can.m.tke no difference, whether it is the case of 
an individual, or of a multitude ; the case of a private cttt* 
Ken, or <if the opposite counsel so please) of a sovereign and 
independent state. ! 

The act of assemhly of 1803^ is nothing mtire, th^n the di!» 
claration of a party asserting, not only an interest in the dispa* 
ted property, but a right to decide the cLiim of property, in 
her own favour* On what rule of evidence can such a dtdu^ 
ration be he^rdto reverse the pre-existing state of things? 
If one judgtnt^nt, or decree, may be so annulled, the legiriii* 
live department will hecomi; a judit ial tribtihaly df the most 
arbitrary and obnoxious character ; and whatever the tribu* 
Hal xvliUt^ cannot fail of execnttotl, if (as it has bei?a conteiid^ 
ed) the governor ma> be, cdnstitutionaily, authforiaedto ieti« 
force it with military poW^eK. 

• Judge Washington, The court fecln all thie^mbarrasKments^ 
tybiiih the nnJveliy and importance of this particular tftl^stioa 
lias given rise to; the case is pcrfecriy a novel otie^ amrd every 
man feels that it is an important oiie. It is a ctmtentrpii be^ 
bvetn a state st)veretgntT, arid the soVereigmy of the United 
States. It requires on oar parti, therefore, much deliherai 
tiun and:>nucb cautio^ if it was a com in on case the '€t)Uft 
would havc no hfsitation in deciding it. Indeed it has beea 
decided to our hanfls. 

i Wheih**r the decisicin of the district xourt in thfe case of 
Mrs. biergeam and Mrs, Waters was con^titatibnai or not.^ 
ive wish hot to Say ah\ thitig to induce ai this timte aii opin- 
idn in the jury ; we have tiircied the question in oor minds ; 
but, for myself I cannot say that i have not yet ailow>:d my^ 
self to fo^m a deeper opinion, 

A There is grea^ Mreight in the sentiments expressed bj' the* 
attorney ot the district, that if the decision of the district 
Toui t be uacdnsniotibnali it.is notidecessary for the dcfenv 
tiants to rely either tin the ^ct of the legislature, of Pcnnt 
aylvanik, or the tirder of the •gov^ernor of ih^ state, f do nci 
pretend to say, that eveii then, it would *authoris^ the r'esisk 
tance, that has beeti ttiade to he prott- ss of the c«ori, r^ 
ihe mtrmr i^ hns been resisted'; but if' the decision'be afu 

cqaatttutkmoilt itis ii6t sieceasary for tJietlefendaDU to iMj 



\ 



C « ) 

«ttpaot^at art, at the gotreriiOrs orders ; for th^y would h^vt 
: a higher authority to support th^m. And, on the other 
Jtanciiv if Jthe decision of the caurt wits cODstltutional, neither 
,the act of the legislature, nor the orders of ^the governoCy 
•could justitS' the defendants in opposing its execi((ion. 

It ha$ been decidexl in the supreme CPMT^ of tb^ United 
43tate&, that the orders aiulinstructiotus, giveji Jxy the late 
|>residicnt to the commanders ^f our public ships .of wan, 
«ho^id aat be read in evidence. Though -the reading ^ou.l4 
not biass the ^mindsof the cau|'t, Vho.are the legitimate pr- 
gs^3s, to put copstractlofis upon theiawis ; it was determine^ 
^hat the instructions should not be read, on the ground of 
principle* > This took. pi^ace,- during Mr. Adams's adlmit)is«- 
tratioh, in the case of Little ei ai* v^ Barroime et aL wh^re ttif 
m^truetions were offered, to justify the capttire of .an A(¥><^ 
rican vessel, which had be<£n irrt^guhirly niade, : under ci|v 
fCunastanceSf warranted by the instn|ctiQns,.but.iipt wat'ranted 
by the act of congress. 

If we were to decide in this case, upon iht strict princ^* 

ptes f^f law, we should consider it improper to adnnit \\ip eY9r 

jdence.now oifcred, hut it is the anxious wish of tht^ PQurfj, 

that this ease should be fully opened, and ^fairly discussed, s9 

that, whatever may be the deoi<$ ion of the court and jury, alj 

mankind m^iy he sati&Bed, that ihe cause has been fairly 

li«ard, an4 deliberately con3idered. .r 

. -It is a great questiqn, and its. m^lgnitude is increased, 

when I consider that the evidei^ce /now. affered is no less thau 

Jh« act af the legislature/ of PtiynsylvaAia, one of the moat 

^impoitaDt states in the anion, Nqr, can. ipnch^njurv result 

ill adiiiittiog it, though it were imeproper evidcince^ for, \\ |s 

known to every person in court ; and it woijld b? 3 tDajtJef of 

mere form not to allow it to be again read. I therfft.re, 

i^isl^ it^best to Jet ii; be *read,$ but' as to its result. apfi efftct, 

it:ic:iU ^cipend upon the other qu^stton, whether th^e decision. 

of the district jcouit was unuqnstitntionaV, or nnt 

r. 'Mr. D^aiias. I rise only to fiqprcss my sincere satis/jfictioTi 

^tthe deisision of the court, which makfi:S an, exception, an^ 

.Hfit.a precedenti in the liaw of jgyidence. I d.eemed it tj^y 

diaty to state the objeotioQ, that it tpight not be )thpv^ght, op 

^le :one hand^: that jt.B'as oyerloofced ; nor, c^ th.%<^thev;y 

-that Si :iKas utifbunded, upon general principles* 

-; I Mn Franklin^ then prjQci;ec|ad to read thf messfige pf go. 

'Jiw^jpejr |i(t^e^n;^and tbejAOtof *iasetnWy :^b foll^wft^ . - ' 

:- ^-"T^e:|sefiretarr ;ipi?iUy at/ the same tiipc' ;pr«seni: y^u wjjiji 

/bopies of a scsnte^ce or ideftee of thie 'ho9^wy§h\ft &ichqfi^ 
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States, in and for the district of Penntyltrania, in a taute 
y/rherein Gi(kon Olmstead^ and others are Ubellants, against 
the surviving executrices of the late David Hittenhouscy esq. 
deceased, respondents. 

** Having had knowledge of the cause, and all Uie circum- 
stances attending it, twenty-four years ago, I cannot, in duty 
to the commonwealth, silently acquiesce in some of the for* 
mer or late proceedings therein. By the ingeduity exercised 
in this business, ^* an act of congress," *^ an act of the gene* 
ral assembly of the state,'' and " a verdict of the jury," arc 
held for nought : by a strained construction, the treasurer 
of the state is converted into a stakeholder, and a sentence 
given in favour of the libellants, without any summons, no* 
tice to, or hearing of the commonwealth of Pennsylvania, 
the other only real party, whose interest may be thereby af« 
fected to the amount of nearly 15,000 dollars. 

^* The commonwealth, not being made a party to thie suit* 
cannot sustain an appeal to the supreme court of the United 
States, and rebistance would be extremely disagreeable^ 
though the whole process should be held as coram nonjiuiice^ 
which must be the case, if it had been made a party ; (for, 
by an amendment of the constitution of the United States^ 
of thr 2l8t December, 1793, it is declared, " that the judi. 
cial power of the United States, shall not be construed to ex* 
tend to any suit in law or equity, commented or prosecuted 
against one of the United States, by citizens of another 
state^ or by the citizens or subjects of any foreign state,** 
and as this decree has been passed during the session of the 
general assembly, to xvit^ on the 14th of the present months 
I have conceived it my duty to lay the affair before you, for 
advice and direction. 

«^ An act relating to the claim of this commonwealth, against 
EHtabeth Sergeant and Esther Waters, surviving execa« 
trices of David Uittenhouse, esquire, deceased. 
*^ Whereas by an act of congress for the erecting of tribu* 
aals, competent to determine the propriety of captures during 
the late war, between Great Britain and her then coloniesi 
passed the twenty-fifth day of November, one thousand se- 
ven hundred and seventy*five, it is enacted in the fourth sec- 
tion thereof as Follows, viz. *^ That it be and is hereby re- 
commended to the several legislatures in the United Colo- 
nies, as soon as possible, * to erect courts of justice, or give 
jurisdiction to the courts now in being, for the purpose of 
determining concerning the captures to be made aforeaaidf 
l»nd t^ provide Umt all trials in'^uich xase .be had by a jury, 



voder sach qoaliBcktlons as to the respectiire fegislatures ahtU 
Oieem expedient;^* and in the sixth sectiop thereof as follows^ 
tix. ^* That in all cases an appeal «hall be allowed to the 
congp*essY or to such person or persons as they shall appoint^ 
for the trial of appeals:" and whereas by an act of the gene- 
ral assembly of Pennsylvania, passed the ninth day of Sep- 
tember, one thousand seven hundred and sevetity-eight, en- 
titled, ^^ an act for establishing a court of admiralty," ap- 
peals were allowed from the said court in all cases, unless 
frpm the determination or finding of the facts by a jury, 
which was under the provisions of that law^ to be without re- 
«xaminatioa or appeal: and whereas by. a resolution of con- 
gress, of the fifteenth day of January, one thousand seven 
and eighty, it was among other things declared, that trials in 
the court, of appeals should be according to the law of na- 
tions and not .^y jury : and whereas the British jsloop Ac- 
tive, having beiep^ captured as pri^ze on the high seas, in the 
month. of September, one thousand seven hundred and se.- 
yeiUy -eight, and brought into the port Philadelphia and 
there libelled in the court of admiralty of the skid state, 
held before George Ross, esquire, the then judge of the 
said court, on the eighteenth day of the said month of Sep- 
tember; and whereas the libellants then and there against 
the said sloop Active, were Gideon Urmstead or Ormstead, 
Artimus White, Aquila Rumsdale, and David Clarke, who 
claimed the whole vessel and cargo as their exclusive prize. 
Thomas Houston, inaster of the brig Convention, a vessel of 
"war belonging to Pennsylvania, who claimed a moiety of 
the said.priae for the statq of .Pennsylvania, himself and his 
crew ; and James Josiah, master of the sloop Girard, private 
vessel of war, who claimed one^fourth part of. the. said prize 
for himself, his owners aiid crew : and whereas all the facts 
respecting the said capture being submitted to the said court 
of admiralty, and a jury then and. there returned, impannelle4 
and sworui a genera) verdict was brought in by the said fury, 
which was confirmed by the court,, whereby^ Gideon Olm- 
atead, Artimus White, Aquila Rumsdale, and Da>^d Clarke, 
became entitled to one fourth of. the said, pri^e :f Thomas 
'Houston, for himself and crew became entitled to another 
fourth^ the state of Pennsylvatita as Qwi^er of the vessel of 
war the Convention, • ta another fourth'; and James Josiah 
for himself and owners, and; crew pf th^ sloop Girard, be- 
come ei^titled to the remaining on^. fourth part of the prize ; 
aiid whereas the said Olmstead,; Artimus White, Aquila 
Rumsdale^ and BavidClarke/i^ing. dissatisfied. with the 
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verdict and sentence aforesaid, did appeal freas the said 
court of admiralty of Pennsylvania, unto the court or com« 
mittee of appeals appointed as aforesaid, under the author<» 
ity of congress, notwithstanding the recommendation of cob« 
grcss aforesaid, of the twenty-fifth day of. .November, one 
thousand seven hundred and seventy-five, for the appoint- 
ment of courts of admiralty in each of the then United Col* 
onies, did expressly provide that all trials respecting capture 
should be had by a jury, and under such qualifications as to 
the respecting legislatures should seem expedient, and not* 
withstanding the court of appeals did decide not by a jurjr, 
but by the usage of nations, and notwithstanding the law for 
establishing the court of admiralty of Pennsylvania, did ea(» 
pressly take away the right of appeal, wheiSe the fact9 were 
found and determined by the intervention of a jury, and not* 
withstanding this state was authorized at the time to make 
such qualification or provision, taking away( the right of ap« 
peal injury cases, by virtue of the recommendation of con- 
gress aforesaid, which allowed and recommended the said 
courts of admiralty to be established with a jury, under such 
qualifications. as to the respective legislatures should seem 
expedient: and whereas the said court of appeals of the 
United States, on tile fifteenth day of December, one thou* 
ea^id seven hundred and seventy-eight, did reverse the sen- 
tence of the court of admiralty aforesaid, and did decree the 
whole of the said prize to the appellants : and whereas the 
judge of the court of admiralty to wit, (Jeorge Ross afore- 
said, did refuse obedience to the decree of reverHal, and did 
direi^t Matthew Clarkson, then marshal of the said cburt, to 
pay part of the proceeds of the said prize, to the an^ount of 
eleven thousand four hundred and ninety-six pounds, nine 
•hillings and nine-pence, Pennsylvania currency, for the us4 
of the state of Pennsylvania, into the treasury of the state 
^f Pennsylvania, whereof David Rittenhouse was then trea*- 
surer, talking a bond of kidemnity from thesaid David Rit* 
tenhouse, as treasurer as aforesaid, to save him the said 
George Ross, his executors, administrators, &c#, harm- 
less from the -consequence of such payment which bond^ is 
dated the first day of May, one thousand seven Imndred 
and seventy-nine % and wherea^ the said George Hpsa 
dying, suit was brought against bis executors in the 
•Court of Common Pleas of La^taster county, by and on 
the pan of the appellants before named, for the money 
jwheretmto they pretended ritk, by virtue of the decree 
«foresa4d,' of the -Court of Appeals rei^ersing the sentenoe 
of the Court pf A.^auraby^ WJi^ereof the said George 
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Rb8s had h&eh judge : and whereas it does not appear that 
'die said David KittetihOuse had any notice or informatioit, 
or was in 9x\\ Legal way apprised of, or made a party to the 
said suit in the Cautt of Common Pieas of Lancaster coun- 
ty* either in his personal capacity, or as treasurer of the state 
of Pennsylvania^ so thnt judgment was obtained by default 
against the executors of the said George Koss, without any 
kiiowiedg^ ;of the said David Rittenhouse, or his being able 
to tal.e am measures on behaif of himself or the state of 
Pennsvivanta, to prevent the same : and whereas in conse* 
^uence of the judgment so olnained in the said Court of Com- 
mon Pteas of Lancaster coufiiy, against the executors of the 
M&id <"^t:6rge Ross, the said executors brought suit against 
the t^dtid Dauid Kittenht^tiBe, which in the vear one thousand 
seven hutidred and ninety two^ in the term of April of the same 
year^ was heard and dcttrminedinthe Supreme Court of Peon*» 
aylvii^nia, (on a case stated fr>r the opinion of the court after ver- 
dict taken for the plamtiff subject to that opinion) by Thomas 
IVl*'Kean chief jtistice, and fHhers, the judges of the said cour^ 
who among other things thereunto relating, did decree and de* 
termine, that the re ver^l as before mentioned, had and made ia 
the Coirrt of appeals^ wa^ contrary to the provisions of the act 
6f congress recommendittgthe establishment of Courts of Ad^ 
miraky, and of the general assembly of the state of Pennsyl- 
vatiia, 'm their act for the establishment of the said court, and 
was extragndicial, e; roneous and void, i«nd that the Coiirt of 
Cbthfnon Pleas of the county of Lancaster, was incompetent 
to carry into effect' the decree of the Court of Appeals, anit 
that the judge of the Court of Admiralty aforesaid, George 
Iloss, was not liable to an action in a court of law, for 
distribiiting money accprding to his decree as^ judge of 
the said court : and whereas at the second ^ssion of the 
third cohgress of the United States, held at thr city of Phiw 
iadelphia in the month of December, one thousand seven huti- 
dred and ninety three, it was proposed as an amendment to the 
constitution of the United States, that the ju(iicial power of 
the United States shall not be construed to extend to any suit 
ki law or equity, commenced or prosecuted against one of 
•^e United States by citizens of another state, or by citizen.8 
or subjects of any foreign ?tate, whit h havmg^ been adopted 
hy the reijuisite number of stated), as appears by the coiiunu- 
nication to congress of the then president John Adams, to 
this purpose, of January the eighth, on»* thousand seven huh- 
4red and ninety-eight, did become a part of the constitution 
-^ the United States : aiul whereas on the tweDty«'9feveuth 



Jay of May, one thousand eight hundred and two, the said 
Gideon Olmstead, Animus White, Aquila Rumsdale and 
David Clarke, by their attorney WiUiam Lewis, esq. did file 
a bill in the District Court of the United States at Philadel- 
phia, for the district of Pennsylvania, before Kichard Peters, 
judge of the said court, against hlizabeth Sergeant and Es« 
ther Waters, surviving executrices of David Rittenhouse 
aforesaid, deceased, for the recovery of the monies with in- 
terest so paid into the hands of the said David Rittenhouse 
by Matthew Clarkson, marshal of the Admiralty Court sdbre* 
said, as proceeds of the prize, the sloop Active, so captured 
^as aforesaid, and by the said David Rittenhouse and his t- xe-* 
cut rices aforesaid, formerly and still retained : and whereas in 
the answer of the said Elizabeth Sergeant and Esther Wa* 
ters to the bill aforesaid, it su$ciently and substantially ap» 
pears, that the said money was originally received bv the 
Bald David Rittenhouse, and was by him detained as trea- 
surer of the commonwealth of Pennsylvania, which com. 
mon wealth was and still is interested in, and a claimant of 
the same under a decree of the said George Ross, as judge 
of the Court of Admiralty in manner as herein before stated r 
and whereas the said Richard Peters, judge of the said Dis* 
trici Court, on the bill, answer and replication so filed by and 
between the said Gideon Olmatead, Animus White, Aquila 
Rumsdale and Davnd v^larke, of the one part against £liza«^' 
beth Sergeant and Esther Waters, executrices as aforesaid* 
did on the fourteenth da\' of January, one thousand eight 
hundred and three, proceed to decree as follows, viz. This 
is the long depending case of the sloop Active and cargo, it 
comes before me by libel filed against the executors of the 
late Mr. Rittenhouse, who received from George Ross, esq* 
then judge of the state Court of Admiralty, the sums men* 
tioned in the libel, which were invested in the certificates of 
stock as stated therein ; Mr. Rittenhouse on receiving these 
certificates^ which were proceeds of the sales of the said 
sloop and cargo, gave a bond of indemnity to Mr. Ross, 
which is now offered when payment of these proceeds is 
made to be delivered up, the <)uit is instituted for the purpose 
of carrying into effect a decree of the Court of Appeals estar* 
blished under the old confederation, a copy whereof appears 
among the exhibits ; in answer it is alleged, that the monies 
were received for the state of Pennsylvania ; in replication 
this is denied ; in a memorandum made by Mr. Rittenhouse, 
lit the foot of the account exhibited, it appears that he intends 
ed to pay over these proceeds to the state when indemnified s 
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no such payment ever has been made, and the certificates and 
monies are yet in the hands of the respondents ; it appears to 
^e, that Mr. Rittenhouse considered himself, as I conceive 
he was, a stakeholder, liable to pay over the deposit to those 
lawfully entitled thereto, his executors conceive themselves 
in the same predicament, and have declined paying over the 
said certificates and interest, no counsel have appeared and 
Tequested to be heard on the part of the respondents^ and I 
am left to judge from the libels answer, replication and exbi<* 
bits which contain the state of the fact, if 1 should be thought 
mistaken in the opinion I form on the subject, there is time 
and opportunity to appeal to ^ superior tribunal ; X throw out 
of the case all circumstances not i(nmediately within my pre- 
sent view pf the duty I have to perform ; I have nothing to 
do with the original question that has been decided by the 
Court of Appeals^ nor does it appear to me essential for me 
to determine with what intentions Mr. Rittenhouse received 
the ceftificates, the fact of the certificates and interests being 
how in the hands of the respondents, is granted by them in 
their answer ; it has been determined by the Supreme Court 
of the United States, that this court has power to effectuate 
the decrees of the late Court of Appeals in prize causes, and 
this court has on several occasions practised agreeably to that 
decisi9n ; there is no doubt on my mind, (the authorities in 
the books being clear on this point) that the process and juris* 
diction of this court, will reach and extend over the proceeds 
of all ships, goods and articles, taken as lawful prize, found 
within the district and legally proceeded therein, these pro* 
ceeds are under the same legal disposition, and subject to the 
same responsibility, under whatever shape they may appear, 
as the original thing from which they were produced ; it is 
conceded that the certificates and monies in question are pro* 
ceeds of the sloop and cargo, in the libel mentioned, these 
were decreed to the libellants by the judgment of the late 
Court of Appeals : I am therefore of opinion, and according- 
ly decree, and finally adjudge and determine ; that the certu 
ficates be transferred and delivered, and the interest monies 
paid over by the respondents to the libellants, of execution 
in the judgment and decree of the Court of Appeals; as 
stated in the proceedings in this cause with costs ; I make it 
however a condition that the bond of indemnity be cancelled 
or delivered to the re^ondents, on their compliance with 
this decree. Sign^ed, Richard Peters. All which legal pro-* 
ceedinga hereih before stated, iviU more fully and at large 
appear, on reference to the records of the respective courts 
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ivlierein the same were had : therefore it hath become neces- 
sary for the general assembly of Penn-)lvania, as guar- 
dians of the rights and interests of this commonwealth, and 
%o prevent any future infringements on the same, to declare ; 
that the jurisdiction entertained by the Court or Committee 
of Appeals over the decree of George Ross, as judge ot the 
Court of Admiralty of Pennsylvania, in the sui^ where the 
claimants oi the sloop Active as prize were the libellants, as 
herein before stated, was illegally usurped and exercised ia 
contradiction to the just rights of Pennsylvania, and the pro. 
per jurisdiction of the Court pf Admiralty established as 
aforesaid under the authority oi this state, and that the re- 
versal of the decree of the said George Ross, iti that suit, 
was null and void, that the jurisdiction entertained by Ri- 
chard Peters, judge of the District Court aforesaid, in the 
suit of Gideon Olmstead, Artimus White, Aquila Rums- 
dale and David Clarke, against Elizabeth Sergeant and Es- 
ther W.iters, surviving executrices of David h'ittenhouse, 
deceased, was illegally usurped and exercised, that the rights 
of this commonwt alth as a claimant, and as the p«rtv sub- 
stantially interested in the said suit, though apparent on the 
face of the proceedings, were unfairly passed oVer and set 
aside ; that the said David Rittenhouse was not and ought 
not to haye been contsidered in the light of a mere stakehold- 
er, but as the treasurer and agent of this commonwealth, and 
that the uirisdiction and decree of the said Richard Peters 
hereon, were entertained, and made in manifest opposition 
to, and violation of the last amendment, of the constitution 
of the United States herein before stated, and ought not to 
be supported or obeyed : therefore. 

Section I. Be it enacted by the S-enate and house of Repre- 
sentariveM of the pommonwealth of Pennsylvania^ in General As^ 
semblif nifft^ and it is htteby enacted by the authority of the same^ 
That the governor of this commonwealth be authorized and 
he is heTeb\ authorised and required, to direct the attornc^y 
geneal of this commonwealth, to apply without dela\ to Kliza- 
beth Sergeant and Esther Waters, executrices as aforesa}d,and 
them forthwith tq pay into the treasury of this commonwealth 
the monies b\ them admitted to have been received in re- 
spect of the premises, in their answer to the bill so as afore- 
said filed against them, in the District Court of Pennsylva- 
nia, before Richard Peters, judge of the said court, without 
regard to the dedree of the said Richard Peters herein, and 
in default thereof by the said Jblizabeth Sergeant and Esther 
I^Yaters. to direct the said attorney general to bring suit iif 
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the name of the commonwealth, in the proper court of thi.^ 
commonwealth, against the said £lizaj;)eth Sergeant ai;)d Es- 
ther Waters for the monies aforesaid, arid proceed as speed- 
ily as the course of legal proceedings will permit to enforce 
the' recovery and payment thereof into the treasury of this 
commonwealth* 

Section II. And be it further enacted by the authority afore" 
Miid^ i'hat the governor of this commonwealth be authorized 
and required, and he is hereby authorized and required, to 
protect the just rights of the state, in respect of the pre- 
mises, by* any further means and measures that he may 
deem necessary for the purpose, and also to protect the per- 
sons and properties of the said Elizabeth Sergeant and Es- 
ther Waters from any process whatever issued out of any 
federal court, in consequence pf their obedience^ to the re- 
quisition, so as £^foresaid directed to be made to them, by 
the attorney general of this commonwealth ; and in the name- 
of thts^ com monf wealth, to give to the said Elizabeth Ser- 
geant and Esther Waters^ a suflScient instrument of indem- 
nification in case of their payment of the onies aforesaid, 
in compliance with this act,^ without suit brought agstinst. 
them on the part of this commonwealth, for the recovery of 
the same^ 

Tbi9 you will perceive is not a common case of a riot 
committed by individuals without authority. 

Here Mr. Franklin took up the act of congress, examined 
its position, and endeavoured to prove that it could not ap- 
ply to the defendants, acting under authority of the state^ 
and in order to shew the opinion of judges and civilians oni 
the subject of conflicting authorities he cited, 3 Dallas^ 473 
Martinis Law of NationSi 265-6, and Faitei\ 241, 249, Sti 
-aAd part of 51 &c^ 

3 DaL 473 to 76. Our (System of government seems to 
to me differ, in form and spirit, from all other governments^ 
that have heretofore existed in the world. It is as to some 
particulars national^ in others federal^ and in all the residue 
territorial^ or in districts called States. 

The divisions of power between the national, federal, and 
state governments, (all derived from the sanie source, the au- 
thority of the people) must be collected from the constitutioa 
•of the United States, Before it. was adopted, the several 
states had absolute and unlimited sovereignty within their 
respective boundaries ; all the powers, legislative, executive,- 
and judicial, excepting those granted to congress under the 
eld constitution : they nov ^^joy them all| eis^cepting^ 8ug)> ^ 
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are granted to the government of the United States hy the 
present instrument and the adopted amendments^ which are 
for particular purposes only. The government of the United 
States forms a part of the government of each state ; its ju. 
risdiccion extends to the providing for the common defence 
against exterior injuries and violence, the regulation of com« 
merce, and other matters specially enumerated in the con* 
stitution ; all other powers remain in the individual states, 
comprehending the interior and other concerns ; these com- 
bined, form one complete government. Should there be any 
defect in this form of government, or any collision occur, it 
cannot be remedied by the sole act of the congress, or of a 
state ; the people must be resorted to, for enlargement or mo« 
dification. If a state should differ with the United States 
about the construction of them, there is no common umpire 
but the people, who should adjust the affair by making 
amendments in the constitutional way,ror suffer from the de- 
fect. In such a case the constitution of the United States is 
federal; it is a league or treaty made by the individual 
atates, as one party, and all the states, as another party. 
When two nations differ about the meaning of any clause, 
sentence, or word in a treaty^ neither has an exclusive right 
to decide it ; they endeavour to adjust it by negociation, but 
if it cannot be thus accomplished, each has a right to retain 
its own interpretation, until a reference be had to the media- 
tion of other nations, an arbitration, or the fate of war. There 
is no provision in the constitution, that in such a case the 
judges of the Supreme Court of the United States shall con* 
troul and be conclusive : neither can the congress by a law 
confer that power. There appears to be a defect in this 
matter,' it is a casus omissus^ which ought ^n some way to|be 
remedied. Perhaps the vice-president and senate of the 
United States ; or commissioners appointed, say one by 
each state, would be a more proper tribunal than the Su- 
preme Court. Be that as it may, I rather think the reme- 
dy must he found in an amendment of the constitution. • 

I shall now consider the case before us. It is an action 
brought in the name of the commonwealth of Pennsylvania^ 
against an alien^ a British subject. By the express words of 
the second sentence of the 2nd^section of the third article 
of the constitution of the United States^ in such an action the 
supreme court shall have original jurisdiction ; whereas it i% 
prayed by. the defendant, that original jurisdiction be given 
to the circuit court. From this^ it would reasonably be con- 
cluded, that the congress, in the 12th section of the judicial 
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Jaw, did not contemplate an action wherein a state was plain- 
tiff, though an alien was defendant, for it is there said, " that 
if a suit be commenced in any state court against an alien, 
&c." as it does not mention by a state, the presumption and 
construction must be, that it meant by a citizen. This will 
appear pretty plain from a perusal of llth section of the 
same act, where it is enacted that the circuit courts shall have 
original cognizance, concurrent with the courts of the sevc* 
ral states, of all suits of a civil nature, of a certain yalue^ 
where the United States are plaintiffs or petitioners, or where 
an alien is a party, 1 his confines the original cognizance 'of 
the circuit courts, concurrent with the courts of the several 
states, to civil actions commenced by the United States^ or 
citizens against aliens, or where an alien is a party, &c. 
and does not extend lo actions brought against aliens, by si 
state, for of such the supreme court had, by the constitution, 
original jurisdiction. 1 would further remark, that the ju- 
risdiction of the circuit courts is confined to actions of a 
civil nature ngamst aliens, and does not extend to those of a 
criminai nature ; for althoqgh the word " .vw/V" is used gen- 
erally in the 12th section, with expressing the words *' of a 
civil nature^^ yet the slightest consideration of what follows, 
manifestly shews that no other suit was meant ; for the mat- 
ter in dispute must exceed five hundred dollars in value, 
special bail must be given, &c. terms applicable to actions of 
a civil nature only. 

Let us now consider whether this suit against William 
Cobbet is of a civil or criminal nature. It is grounded on a 
recognizance for the good behaviour intered into before the 
chief justice of this state^ This recognizance, it must be 
conceded, was taken to prevent criminal actions ty the de- 
fendatit, in violation of the peace, order, and tranquillity of 
jthe society ; it was to prevent crimes, or public wrongs and 
misdemeanors^ and for no other purpose. It is evidently of 
d criminal nature and cannot be supported, unless he shall be 
convicted of having committed some crime, which would in- 
cur its breach since its date, and before the day on which 
the process issued against him. Besides, a recognizance is 
a matter of record^ it is in the nature of a Judgment, and the 
process upon it, whether a ^c/r^ y^c/^jp or summons, is for 
the purpose of carrying it into execution, and is rather /W/, 
. ciai ih^n original ; it is no farther to be reckoned an original 
suit, than that the defendant has a right to plead to it : it is 
founded upon" the recognizance, and must be considered as 
flowing from it, and partaking of its nature ; ^nd when final 
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judgment shall be given the whole is to be taken as one re-r 
cord. It has been well observed by the attorney general, 
thai bv the Iftst amendment, or legislative declaration of the 
meaning of the constitution, respecting the jurisdiction of 
the coil hts oPthe United States over the causes of states, it i» 
strongly implied, that states shall not be drawn against their 
will directly or indirectly before them, and that if the present 
application should prevail this would be the case. The 
words of the declaration are : *' The judicial power of the 
Un> ted States shall not be construed to extend to any suit in 
law or equity commenced or prosecuted against one of the 
United States by citizens of another state, or by citizens^ or 
subjects of any foreign state." When the judicial law was 
passed, the opinion prevailed that states might be sued, 
which by this amendment is settled otherwise. 

The argument ab inconvenienti is also applicable to the 
construction of this section of the act of congress.. Can the 
legislature of the United States be supposed to have intended 
(granting it was within the constitutional powers) that aa 
alien, residing three or four ^hundred miles from where the 
Circuit Court is held, who has, from his turbulent and infa- 
mous conduct in his neighbourhood, been bound to the good 
behaviour by a magistrate of a state, should, after a breach of 
his recognizance and a prosecution for it commenced, be en- 
abled to remove the prosecution before a court at such a dis- 
tance, and held but twice in a year, to be tried by a jury, 
who know neither the persons, nor characters, of the wit- 
nesses, and consequently are unqualified to try their credit; 
and to oblige the prosecutor and witnesses to incur such aa 
expence of time and money, in order to prove that he had 
committed an assault, or any other offence that would amount 
to a violation of it f If so, such a recognizance, though it 
would operate as a security to t\ie public against a citizen, 
would be of little avail against an alien. It cannot be con^ 
ceived, that they intended to put an alien in a more favour- 
able situation than a citizen in such a case, and by difficul- 
ties thrown in the way to discourage and weaken, if not defeat 
the use of, a restraint, found often to be very salutary ia 
preserving the peace and quiet of the people. Many other 
inconveniences have been mentioned by the counsel, which I 
shall not repeat. If, therefore, any other construction can 
be made it ought xo prevail. 

Upon the whole, our opinion is, that where a state has a 
controversy, with an alien about a contract, or other matter 
of a civil n0ture^ the Supreme Court of the United States has 



( 79 ) 

» 

original jurisdiction of it, and the Circuit or District Courts 
have nothing to do with such a case. The reason seems to 
be founded in a respect for the dignity of a state, that the ac- • 
tion may be brought in the first instant e before the highest 
tribunal^ and also that this tribunal would be most likely to 
guard against the power, and influence of a state over a for- 
eigner. But that neither the constitution nor the congress 
ever contenlplated, that any court under thr United States 
ahould take cognizance of any thing savouring pf criminalty 
against a state: 1 hat the action heiore the court is of a cr/- 
minul nature and for the punishment of a crime against a 
state : i hat yielding to the prayer of the petitioner would be 
highly inconvenient in itself and injurious in the precedent : 
And that cognizance of it would not be accepted by the Cir- 
cuit Court, if sent to them ; for even consent cannot confer 
jurisdiction. For these reasons, and others, omitted for the 
sake of brevity, I conclude, the prayer of Wilitam Cobbet can- 
not be granted. 

The Petition rejected. 

Martiji's law of nations — page 265 — 6. f /H.i^% i^ 

SecU r. Of forcible, means in generaf 

IN case of a difference between two sovereig!:.a', he who 
complains of a violation of his natural or positive rights, 
ought, unless his pretensions be of an indisputable nature, 
to begin by sufficiently proving those rights as well as the 
violation of them complained of. This done, if he cannot 
obtain due satisfaction by amicable means, or if he foresees 
that it would be useless to try such means, he may, if he 
does not choose to renounce satisfaction altogether, have re« 
course to forcible means, whether it be in defence or pur- 
suit of his rights. Forcible means are, indeed, in such case, 
the only ones that are left to sovereigns who acknowledge no 
judge or superior.* 

Forcible means are of several degrees, which differ wide- 
ly from ,each other, and every sovereign is obliged to confine 
himself to the employment of the lowest degree by whichi 

r 

* This must be applied with a good deal of circums{}ection to the Siates of 
the Empire. In their diflferences with each other, they are obliged to carry 
their complaints before th^ tribunals of the Empire ; except, 1 certain ibrcibie 
means which they are permitted to employ like sovereign powers (See the next 
Sect.); 2. in the cases where the laws authorize them \o make use of forcible 
means ; 3* in cases on which the tribunals of the Eirpire, whether from the 
- nature of their jurisdictio% or from circumstances, cannot decide. In their 
differt;iices with foreign nations^ they are b]i:dered mediately only from exerci- 
sing aU the rights^ touching thiB poiat> belonging to sovereign states. 
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he can obtain due satisfaction. Above all, he ought to dis- 
tinguish carefully the means of redress proper to be made 
use in case of a violation of an imperfect obligation, from 
those which would be justifiable in case of a violation of a 
perfect obligation. 

Sect. 2. Of retaliation* 

There are many ways of violating an imperfect obligation. 
In general, a sovereign violates his perfect obligations, in re- 
fusing to permit or to do what equity and humanity dictate 
and in doing what, in the rigor he has a right to do, but 
which humanity and equity forbid. Particularly, !• in refus- 
ing to observe a point of simple custom; 2. in introducing 
into his dominions some partial right or law, to the preju- 
dice of foreigners** 

From the nature of imperfect rights and obligations, it is 
clear that no violation of them can authorize the use of for- 
cible means, or the infraction of perfect obligations, in the 
jpursiiit of redress j but, it is no less clear that, in order to 
pbtain such redress, a sovereign may make use of retaliation. 
He may, for instance, refuse to comply with the same cus- 
tom with respect to another sovereign, that that sovereign, 
has refused to comply with, with respect to him ; or he 
may refuse to comply with some other custom which is 
equivalent to it. He may introduce a partial ^ight or Uw^ 
to the prejudice of such foreigners as have done the same 
with respect to him or his subjects. By these means he 
re-establishes reciprocity, or obliges unfriendly powers tc 
fhange their conduct. 

These acts of retaliation are much in use, as well among 
the sovereign as the demi-sovereign states of Europe. 

• It must not be undterstood^^rat every little inequality to be found in the le- 
gislation of two states, ought to be considered as a partial right or law, that 
would authorize retaliation. .. A parrial right, in the private a^irs of subjects^ 
implies a distinction made between subjects and foreigners, to the prajudice of 
the latter. See B 3 Chap. 3 Sec% 7. See also Li>DEWiG,^e>i6rrc Jrtztgein, v. 
1- p. 73. J. G. Baudk, Meaiututiones, dt verofundamcuto quo inter emtatesmitU 
tnr rttortiojuritf Lips. 1740. 
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VaUqV page ?4i et seq. 

Chap. 4, Of the Sight to Security^ the EJfects of the Sove. 
reiffntyy and t fie Independence of Naiionsi 
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>^ Section 49, IN v^in does nature prescribe- to nations, as 
y^eU as to individuals, the care of their self-preservation, 
apd of advancing their own 'perfection and happitiessy if it 
does not give theoti - a: right to preserve tiaemselves from 
every thing that can render this care inefiieGtual. This right 
Is : nothing. ijivore ih'SJU.^imQrH fo-wer 6f mating ^ that is, the 
power of doing what is morally possihl^ ; ^h%L\ is proper 
and cou€o):mable to oun duties.; We have iheh in general the 
right of doing whatever is: necessary to the discharge of out 
duties* Every nation- jas well* as every maq has therefore, a 
right not to suffer any other /to obstruct its preservation., It^ 
, perfection, and happki^rss, that is,^ to preserve its<elf from siH 
injuries (^'^IB.) : and this ri^t.is perfect^ since it is given to 
satisfy a, imtiutalandrandispensable obligation; for when \^e 
cannot M^e tcoosi&raiQtf in order to cause our right to be res- 
j)^(:ttiid^ the ftffect 19^ very Uncertain, It is this rigjht of pre- 
.^^rvatiqi^ fr0m all injury that is; called the right ofhecuirity. 
' SectififtsSQ* It is safeat.to prevent the- evil, when it can 
b^^dpneit; ; A nation: has ariglvt to resist an injurious attempt, 
210)4 to fim1t0 use of foree and every honest means^gainstthe 
.}K>w,er t^h^j^ts actually eng^edin opposition to it, and even 
^iQjancieipate its macbinatsohs:, always observ]ti^,not^to at> % 
tack lit ^pcioc vague and uncertaiu suspicions^ la'ord^r to avoid 
exposing; iltself to become an tmjust aggressor, > 

t Sectional, Wheti the evil is done, the satne ri^ht of secul 
rit^ a)t^la^ri%es the ofTended ta endeavour to obtaixi a cotxi^ 
pki0 reparation, and if necessary, to en^ploy fbttee for that 
purpose,.^' • ■ .' :^•.'..; ■■.'■• 

Section S%. In short,, the offended ha^ a right to (h-ovid^ 
for his security for the future, and to punish the olFendei^, 
by inflicting upon him a pain capable of deterring him aftt^^ 
wdrds from the lijce attempts, and of intimidating those wh^ 
shall be tempted to imitate him* He may even; if nec^^ary, 
putth^ aggressor but of the condition to injui-e him* H^ 
ipakes use of 4iis right in all these measures; when goidl 
cd'by reason ; and if any evil results from it to him who lays 
. him under the necessity of actiag thus, he can accuse none 
but; his own injustice. 

Secton df 3. If thei^, there is any where a tiatian of a restless 
^nd Qpiischievous disposition^ always i«ady to kijifir^ other«^ 
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to traverse their designs, ami raise domestic troubles^ it is 
xiot to be doubted, that all have a right to join in order to re- 
press, chastise, and put it ever after out of its pow«r<tto tn^ 
jure them. Such should be the just fruits of the policy 
which Michiavel praises in Caesar Borgia. The conduct 
followed by Philip I L King of Spain, was adapted to unite 
all £urope against him ; and it was from just reasons th^t 
Henry the Great formed a design of humbling a p>ower, 
formidable by its forces, and pernicious by its maxims. 

The three preceding propositions, are so many principles, 
that furnish various foundations for a just war, as - we shall 
see in its proper place. 

Sectiof\ 54. It is a manifest- cousequence of the liberty and 
independence of nations, that all have a right to be governed 
as they think proper, and that none, have the least authority 
to interfere in the government of another stated Of all 
tl\e rights that can belong to a nation, sovereignty is^ doubt* 
less, the most precious, and that which others ought themiost; 
Bcrupuldusly to respect, if they would not doit an^injufyv 

Section SS. The sovereign is he to whom the-iiation has 
trusted the empire^ and the care of the government: it hcis 
invested him wUh its rights ; >it alone is direetly in^tere^^ed 
in the manner in. which the conductor it has chosen, makes 
use of. his power... It does not then belong to any^foreig^ 
-power ^otaJcecognizahce of the administratioti of ibis sove- 
reign, to set himself, up for adjudge of his conduct, and t<> 
oblige hitq^ to alter it. . U he loads his subjects 'with taxes, 
i^nd if he. treats them with severity, it is a national affiur^ and 
no other is called upon to redress it,.>or to oblige him to fol- 
low more wide and equitable maxims* Itisfor^prudence to 
point out .the occasions when a foreign prince may make him 
iQtScious andiamicable representations* The Spaniards viola- 
ted all rules, when they set themselves up forjudges of the 
Jnca Atbualpj^.. If that prince had .violated the law of na- 
tions with, respect to them, they would have had a right to 
puivish Hi 1^4. • But .they acciised. him of having put some ^f 
|iis subjects... to. death, :of having had several, wives, &c, 
Thmgs, for which he was not i at aE accountable to them; 
and what^ave the finishing stroke to their extravagant injuSf- 
tice, they (^ondemuedhim^ by the laws of Spain. 
. Section A^ . Biit;if the prince, attacking the fundamental 
laws, gives his.subjie(;is alegal right to resist him ; if tyranny- 
becoming insupportable, obliges the nation to rise in their 
defence^; every foreign power has a right to succour an em- 
presaed people. who implore thc^r assistaiice* The £ngUsk 
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justly Qpmplaio^d of James II. The nobility and tbe mosi 
d^linguished patriots resolved to put a check on his enter- 
prises, whic^ manifestly tended to overthrow the constiiution^ 
and to destroy the liberties and religion of the people, and 
therefore applied for assistance to the unitted prq\ iiices. The 
aothority of the prince of Orange had, doubtless, an influence 
on the deliberations of the state-general ; but it did not make 
them commit injustice : for when a people from good reasons * 
take up arms against an oppressor, justice and generosity ; 
require^ that brave men should be assisted in the defence ef ; 
theiir liberties. Whenever therefore a civil war is kindled i 
in a state, foreign powers may assist that pa^ty which ap- ; r 
pears to them to have justice on their side. He who assists i! 
an odious tyrant ; he who declares for an unjust and reb^lli-, : 
ous people, offends against his duty. When the bands of 
the political society are broken, or at least suspended between 
the sovereign and his people, they may then be considered 
as two distinct powers ; and since each is independent of all 
foreign authority, nobody has a right to judge them« Either, 
jnay bh in the right, and each of those who grant their assis- 
tance may believe that he supports a good cause. It follows 
then, in virtue of the voluntary law of nations, (see Prelim* 
^ ^1.), ihat the two parties may act as having an equal right, 
4»nd behave accordingly^ till the decision of the affair. 

But we ought not to abuse this maxim for authorizing 
odious proceedings against the tranquillity of states. It is a 
violation of the law of nations to persuade those subjects to 
revolt who actually obey their sovereign, though they com** 
'j^Iain of his government. 

The practice of nations is conformable to oui^ maxims. 
When the German prote^twits came to the a$sistance of the- 
reformed in France, the court never undertook to treat thenx 

* * » ■ 

otherwise than as common enemies, and . according to the^ 
l^ws of war. France, at the same time assisted the Nether* 
lands ,whicb took up arms 9lgain&t Spain, and did not pretend 
that her troops should be considered, upon any other footing: 
than as auxiliaries in a regular war.^ But no power avoida. 
complaining of an atrocious injury, if any one attempts by 
Jhisemissanes to excite his ^ubject to revolt* 

As those monsters who, under the title of sovereigns, ren- 
der themselves the scourges and horror of ^ the human race ;> 
these are savage beasts, from which every brave man may^ 
justly purge the earth. All antiquity has praised Hercules 
for delivering the urorld frqjQH an Ant^s, a Basins saxi ^ 
Biowedesi* . 
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Section 5f^ After havilig ' established this truth, that fo« 
reign nations have no right to intrude themselves into the 
government of an independent • s'tate^ it is not difficult^ to 
prove, that this state has a ri^ht of refusing to suffer it* To 
govern itself according to its pleasure^ is a necessary part of 
, its independence* A sovereign state cannot^be constrained 
in this respect, except it be from a particular right which the 
\ state itself has given to others by treaties ; and even in this 
i case, in a subject of such importsgice as thai of government, 
this right cannot be extended beyond the ^lear and express 
terms of the< treaties* Without this circumstance a sove* < 
reign has a right to. treat as enemies those who endeavour to 
interfere, otherwise than by their good offices, in his domes* 
tic affairs* • 

Section 58* Religion is in every* sense of great importance 
to a nation; and one of the most interesting subjects. on 
which the government can be employed* An independent 
people is,>with re&pect to their religion, accountable to none 
but God ; they have a right tb conduct themselves, iti this 
respect, as in all others, arccording to the light of conscience, 
and hot to suffer any foreigner to interftfre in an affair of so 
d«tltcate a nature* The custom long kept up in Christendom 
o£ causing all the affairs of religion to be decided and regatla- 
ted in a general council, could bnly be introduced by the 
singular cfrcumstance of the subnvi^sidh of the whole church 
to the same civil government, the Roman enipire. When 
that empire was overthrown, and gave place to many inde- 
pendent kingdoms, this custom was found contrary to the 
first elements of government, to the idea of independent 
states, and political societies* It was^ however, long sup- 
ported by prejudice^ ignorance, and superstitien, by the au- 
thority of the popes, and the power of the clergy, and even 
respected at the time of the reformation. The states who 
bad embraced it, offered to s^mit to^e decisions of an im- 
partial council lawfully assembled. At present they boldly 
declare, that they depend oir«o power on earthy either wiA 
respeot to religion or civil government* The general and 
absohite authority of the pope and council is absurd in ever^ 
other system than that of those popes who resolved to make 
all Christendom one single body, of which they pretended- to 
be the supreme- head** THus even catholic sovereigns have 
endeavoured to restrain this authority within such limits ai 
are consistent with their supreme power ; they do not receive 

. " ■ . ' ■ ' . ' 

t< • See above % 146. and Bodius's RepubUc> Book I. Chu]^ IX. with bis citkr 
uons p. m* 139* 
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the^ decrees of the councils and the popes' bulls, till after they 
have caused thenh to be examined ; and these ecclesiastical 
laws, are of no force in thgir dominions without the consent 
of the prince. We have sufficiently established in the first 
book of this work, chap. XII. the rights of the state in mat- 
ters of religion, and we refer to them here, only to draw 
just consequences from them with respect to the conduct 
which nations ought to observe with regard to each other. 

Sectipn 59. It is then certain, that no one can interfere in 
Opposition to the will of a nation, in its religious afFairs, with- 
out violatitig its rights, and doing it an injury. Much less 
is any one allowed to employ force oT arms to oblige it to re- 
ceive a doctrine and a worship which he considers as divine^ 
What right have men to proclaim themselves the defenders 
and protectors of the cause 6f Ood ? He always knows how, 
Wheti he pleases^ to lead the nations to the knowledge of 
himself, by more certain means than those of violence.. Per-' 
secutors make no true converts. The monstrous maxim of 
extending religion by the sword, is a subversion of the law 
of nations, and the most terrible scourge of kingdoms. 
Every madman believes he fights the cause of God, and 
every ambitious man covers himself with this pretence. 
WWle Charlemagne spread fire and sword through Saxony, 
to plant Christianity there, the successors of Mahomet rav- 
aged Asia and Africa, to establish the Koran. 

Section 60, But ir is an office of humanity to labour by 
mild and lawful means to persuade a nation to receive a re- 
ligion that is believed to be the only one that is true and sa- 
lirtary.' Missionaries may be sent to instruct the people, and 
this care is altogether conformable to the attention which 
every nation owes to the perfection and happiness of others. 
But it must be observed, that not to do any injury to the 
rights of a sovereign, the missionaries ought to abstain from 
preaching clandestinely, or without his permission, a new 
doctrine to his people. He may refuse to iallbw them the li- 
berty of discharging their office, and* if he orders them to 
leave his dominions, they ought to obey. They have neeS 
of a very express order from the*king of kings for disobeying 
lawfully a sovereign who commands according to the extent 
of his power: and the prince who shall not be convinced of 
this extraorditiary order of the Deity, will do no more than 
exert hij authorrtyi by punishing a missionary for disobe- 
dtence. But if the nation, or a considerable part of the peo- 
ple, are desirous of keeping the' missionary, and following 
his'dbctrin^-, wie have established elsefwhere the rights of the 
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nation, and \hose of the citizeos (Book I. ^ 128*— 136.} : 
where this diffic ulty is fully answered. 

Section 61. The subject is very delicate, and we cannot 
authorize an inconsiderate zeal for making proselytes, with- 
out endangering the tranquillity of all nations^ aqd without 
exposing, ev«n those who are engaged in making converts, 
to act inconsistently with their duty, at the very time whea 
they believe they are accomplishing the most meritorious 
work. For it is certainly performmg a very bad office to a 
nation, and doing it an essential injury, to spread in the 
heart of it, a false and dangerous reagion. Now there is no 
person who does not believe, that his religion alone is true 
and safe. Recommend, kindle in all hearts an ardent zeal 
of the missionaries, and you will see Europe overflowed 
with Lamas, Bonzes and Dervises, while the monks of all 
kinds, will .spread over Asia and Africa; protestaut minis- 
ters will defy the inquisition in Spain and Italy while the Je- 
suits will spread themselves among the protestants in order 
to, bring them back into the pale of the church* Let the 
catholics reproach the protestants as much as they please 
with their lukewarmness, the conduct bf the last is more 
agreeable to reason, and the law of nation. True zeal ap- 
plies itself to the task of making a hoh religion flourish m 
the countries where it is received, and of rendering it useful 
with respect to the manners of the peopfe and to the state ;. 
waiting the dispositions of providence, for an invitation from 
foreign nations, or for a very evident divine mission to preach, 
it abroad, while it finds employment enough in its own coun- 
^try. Let us add, that in order lawfully to undertake to 
preach a religion to the various people of the world, it is ne- 
cessary that they should be informed of its truth by the 
most serious examination. But why ! do Christians doubt 
of their religion f The Mahometan entertains no doubt o^ 
his. 'Be always ready to take advantage of your knowledge, 
represent clearly, and with sinceritVi the principles of your 
belief, to those who desire to hear you, instruct, persuade by 
evidence ; but seek not to draw by the fire of enthusiasm ; 
it is enough for each of us to act consistently with our own 
conscience : do this and none wiU be refused the lights and a 
turbulent zeal will not trouble the peade of nations* 

Section 62. When a religion is persecuted in one country, 
the foreign nations who profess it may intercede for their 
brethren: but this is all they can lawfully do, unless the 
prosecution be carried to an intolerable es^cess ; then indeed 
it becomea a case of manifest tyranny, in which all nations are 
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permitted to succour an unhappy people (} 5&.). A regard 

*to their own safety may also authorize them to undertake 
the delence of the ^persecuted. A king of France replied to 
the embassadors who solicited him to suffer his reformed 
subjects to live in peace, that he was master in his kingdpm. 
But th^ protestant sovereigns who saw a conspiracy oi all 
the catholics obstinately bent to their destruction, were also 
masters with respect to the succouring men who might 

" strengthen their party, and help them to preserve themselves 
from the ruin with which they were threatened. There is 
no longer any question to be made in relation to the distinc- 

- tion between different states and nations, when it becomes 
necessary to unite against madmen, who would exterminate 

.all those who do not implicitly receive their doctrines.'* 

Ghap. 5.^ Of the observation of justice^ between nations. 

** Section 63. JUSTICE is the basis of all society, the sure 
bond of ail commerce. Human society far from. being an in- 
tercoarse of assistance and good offices, would be no longer 
any thing but a vast scene of robbery, if no respect was paid to 
this virtue, which secures every one in the possession of his 
property'. It is more necessary still between nations, than be- 
tween the individuals ; because injustice has more terrible 
-^ cionseqtrences in the quarrels of these powerful bodies politic, 
and it is more difficult to obtain redress. The obligation im- 
posed on all men to be just is easily shewn to be a law of na- 
ture : we suppose it here to be sufficiently known, and i ontent' 
'Ourselves with observing, that nations are not only obliged to 
perform it, (Prelim. § 5.), But that it is still more sacred with 
respect to them, from the -importance of its consequences. 

< Section 64. All nations are then strictly obliged to cultivate 
justice with respect to each other, to observe it scrupulously, 
and carefully to abstain from every thing that mav violate it.' 
Every one ought to render to others what belongs to them, 
to respefct their rights, and to leave them in the peaceable en- 
joyment of them. 

Sect iof^^S*, From this indispensible obligation which na- 
*ture imposes on nations, as Veil as on all those who are 
bound to practice towards each other, results the right of 
every state, not to suffer any of its privileges to be takei\ 
away, or any thing which lawfully belongs to it ; for in op*^ 
pbsiilg thtd, it acts in coiiformity to all its duties, and there- 
in eotiisists the right (J 49.). ^ 
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Section 66. This right is perfect, that is, accompanied 
\yith the right of using force to make it observed. In vain 
. would nature give us a right not to suffer injustice; in vain 
would It oblige'others to be just with respect to us, if we 
could not lawfully make ^se of force, when they refused to 
discharge this duty. The just would be at the mercy of 
fraud and injustice, and all their rights would soon become 
useless. .... 

Section 67. From whence arises, as from so many branch- 
es, first, the right of a just .defence, whiwh belongs to every, 
nation i or the right pi making use of force against whpei^er 
attacks it, and its privileges. This is the foundation of a 
defensive wan. 

Section 68> SccoikIIv, the right to obtain justice by force, 
if we cannot obtain it otherwise, or to pursue our right by 
force of arms. I'h^s is the foundation of ^fi pffensive w^r. 

Section 69. Known justice is, doubtless a species of inju- 
ry* We have then a right to punisl) it, aa we have shewn 
above, in speaking of injuries in geneiral {} 52). . Th^ right 
.of not' suffering injustice is a branch of the right qf security. 

Section 70, Let us apply to tjhe unjust, what ^fe haye said 
above. (^ 53,] of a mischievous., or maleficent nation. If there 
be any that makes .su^ open profession of tr;^mpling; justice 
under foot, of despising ^and violating the rights :Qf othe.i'^, 
whenever it finds an opportunity, the interest of hj^uxic^n ;sq- 
cicty will authorize all others, taunii^ in prder tci humble. and 
chastise it. Wc do not here forget the maxim esitabUshed in 
aur preliminariei), that it doesnox, belong to nations to us^rp 
the power of being jadges of each other* In particular, ca&es, 
liable to the least doubt, it ought, <o be sqpposed, thajteach of 
the parties may have some ri^ht : and the injustice of 4hat 
which has committed the injury, may proceed from error, 
and not from^a general conten^pt of jv^ticet But if by c^n* 
Btant maxims, and by continued conduct, one -nation shews 
that it has evidently this pernicious disposition^ and that it 
considers no right hs sacred, the.safety of the human racQ re- 
quires, that it should be suppressed. To form and support 
ai^ unjuBt pretensiQix is to do an' injury, not only to him who. 
is intere&ted in hi& pretentions bnt 4;o nvqck. at justice in -gen- 
^xal, and to injure, all nations." w r /- 

Franklin proceeded. Penal 4a ws are to be cotistrued with 
t|ie utmost strictness ; and this act appears, to ^e to be inteod- 
pd only to apply to individuals s^<?ting. frpm their pwn autho* 
rity or the authority of others, pot vestied with any etate 
powers. ^ 
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Pennsylvania is a free, sovereign and independent state, 
and h^s a right to call upon her citizens to protect her jusc 
rights and privileges. 

They are bound by their allegiance to defend her from 
every unjust attack* 

By entering into the union ^he individual states, lost npt 
their sovereign rights, and every state must possess the 
means pf «elf-preservation. 

Thjere is no state on the continent more firmly attached to 
the peace and happiness of the federal union than Pennsylva- 
nia ; she has taken every occasion to express her attachment, 
and has manifested it in a variety of instances. 

The necessity of preserving the federal compact strong 
and unimpaired is deeply impressed on the minds of every 
citizen of Pennsylvania ; there can be no danger, then, of 
this object being tost, when the mind of every man in the 
fitate is stf ongly attached to it* 

But I ht>pe that it is not to the namej but to the blessings di 
union that we are attached. 

The security of our liberty and happiness is the object we 
ought to have in view in wishing to continue the union. 

If instead of these, ive endanger them, the name of union 
will be but a trivial consolation. 

The opposition made by Pennsylvania was not to the laws 
«f the United States, but to a judgment or decree of a court 
of the United States, in a case in which she conceived it had 
no jurisdiction. 

But whether the government of Pennsylvania were right 
or wrong the defendants did no more than their duty in 
obeying the orders which they received ; they were positive 
and explicit : they were issued by the governor of the state, 
who is declared by the constitution {Art. 2. Sf 7p) to be com** 
snander in chief of the army and navy of the commonwealth, 
and of the militia, except when they are called into the actual 
service of the United States. 

By the laws of Pennsylvania heavy penalties are impose4 
upon those of the militia who refuse to turn out when called 
on^ or to obey the orders of their superior officers. 
Extract from state law vol. 8. page 307—8, 

**^It shall also be the duty of each Brigade Inspector when 
any class or classes of the militia are csdied to perform any 
tour of duty, immediately to notify every officer whose tour of 
duty it may be,' and shall cause each noncommissioned officer 
and private so called to be notified by a written or printed 
notice in the following words : ' Taif Ketice^ That you arc 

. ■ M 
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hereby required personally, or by sufficient substitute, to ap- 
pear t properly armed, and equipped tor service, 
at* I he hour of on the ' dav of , to 
inars.h when required. Appeals to be heard at ^ 
on the day of Given under nay 
•har.d the day of A. D. A^ jB. Captain.^ By 
being delivertpd to him personally, or left at his house, or 
usual place of abode at least three days before the time of 
assembling the said militia b\ the commanding o^cer of 
each company, or b\ a sergeant or oth«r (it person under \i\% ' 
orders, who shall if required, prove such notice on oath or 
afHr ation, unless the governor on a sudden exigency, shall 
tl>ink proper to order any part of the militia into immediate 
and actual Service ; in which case the notice mentioning 
such special order shall be given for immediate attendance, 
and any person refusing or neglecting to perform such tour 
or duty shall pay a fine of sixteen dollars per month, for 
every such offence."- 

The defendaijkts constituted part of the militia. General 
Bright was commander of the first brigade of the first divi- 
sion, and the other defendants were officers and soldiers uu- 
dtr him. He received his orders immediately from the 
governor, and the other defendants from him. 

They were all bound to obey. General Bright was hound 
to obe^ the governor as commander ia chief, and the other 
defendants were bound to, obey .him as their superior officer. 

As Soldiers, there was no room for hesitation They 
could not with propriety 'wait to examine into the coustitu. 
tionalty, or legalit) of their orders. 

For if it be once admitted that .soldiers have a right to 
question the commands of their superior officers, it puts 
^theii an end, at once to every idea of military discipline. 

Whatever therefore nciay be your opinion of the conduct 
of the United States, the state, the legisjature, or the gover- 
npr, these xlefendants are free from censure, and from blame; 
but, if you doubt upon that subject, it is your duty to acquit* 

I have thus, gentlemen, given you an outline of ^hede« 
fence, and it will be fully filled up by the learned gentleman 
who is to follow me. 

Mr. Dallas. At the request of the opposite counsel, I 
shall now proceed, upon a full view of the evidence and the 
law, to assign the general reasons,, in maintenance of, this 
highly interesting and injportapt prosecution. The introduc- 
tory principles, which 1 had the honor toad vance,have, I hope, , 
facilitated a just application of th^ facts and the arguments^ 
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\h&t hvive been since submitted to the jury ; but, I confesS^ 
the delicacy, of the task, devolving upon me, has been great- 
ly increased, by the extraordinary nature of the defence, 
i^et me not.be misunderstood. ;lt is not intended to intii 
mate, that the ground of the prosecution is at all changed, or 
shaken, by the laborious attack of the learned counsel ; fpr, 
in truth, it appears to my mind, that the immediate effect of 
his efforts has been^ to establish the necessity of a prompt 
and exemplary arraignment of the defendants. But what 

must be the situation of a public prosecutor, when told, (as I 
have been) that he seeks the punishment of meritorious citi- 
zens, for acts of duty and patriotism ; when the judicial de- 
partment of the government, which he represents, is charged 
with the most flagrant acts of injustice and usurpation ; and 
when the opposition of a military force, to the eivil authority 
of the union, is officially justified and applauded^ by the attof* 
ney general of Pennsylvania ! If such were really the pros- 
pect before me, I could not expect, and, be assured, gentle- 
men, that I should never wish, to obtain a verdictf of convic- 
tion. Is it, however, seriously alledged, that the decree in 
the ease of Gideon O/w^^Oo^ (sanctioned, as it is, by the high- 
est, and the most enlightened, tribunal of our country) is an^ 
act so notoriously ciorrupt, or so oppressively erroneous ; 

' that the state is justifiable in violating every federal obliga- 
tion ; in relinquishing every federal aidv^ntage ; rather than 
acquiesce in its operation ? Can it be the genuine, legal, opin- 
ion of the law officer of Pennsylvania, that the defendants, 
nay, that all the citizens of the state, were bound, in duty, to 
take arms against the judicial authority, and, eventually, 
against all the constituted authofities^ of the United States, to 
protect the persons and the property of two defendants, from 
the execution of civil process, issued in a private suit ? And, 

, if a justifiable cause of civil war has been thus produced ; ifj 
in fact^ the civil war has been actually waged ; what changed 
has occurred to arrest, or to divert, the military progress of 
the state, in the assertion of her supposititious rights? I 
shudder at the reflections excited by a defence, td which 
such enquiries can apply • and hasten, for relief, to a reyiew 
of the very different principles^ on which the prosecution 
claims attention and supports 

The jury must now perceive my reason for apprehending, 
that I should be forced into a field of painful animadversion, 
upon some of the proceedings of the legislative and execu- 
tive iauthonties of Pennsylvania. It was not, surely, neces- 
sary to ia ilegfll defence<, that any matter should be urged> 
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>vhTch was merely of an extenuating, not of a justificatory 
nature* I will not, however, on this occasion (let me re- 
peat) offend feither your affections, or your pride, in relation 
to the state, by a useless crimination of motives, or an unbe<* 
coming acrimony of censure. Nor, will an attempt be made 
to win your passions to the side of the prosecution. It will 
be enough, for the cause of truth and justice, if you remem- 
ber, that you are citizens of the United States, as well as of 
the state -, that you were parties to the formation of both 
{Systems of government ; and that the prosperity of your- 
selves, and of your posterity, depends essentially upon the 
preservation of the rightjs and interests of the union, as well 
as the rights and interests of Pennsylvania. With the noble 
feelings that arise, naturally,, from such considerations^ and 
are now exercised under the awful sanctions of religion; no 
petty, party, prejudices, or attachments ; no political distinc- 
tions of democrat, republican, or federalist ; will be allowed 
to intermingle z but, in the presence of your God and your 
countrv', you will faithfully decide the great questigns, which, 
fire involved in the issue of the present trial. 

In the investigation, to which I am unavoidably led, I 
will endeavour to satisfy the judgment and the .consciences 
of the jury, by classing my observations under three distinct 
propositions : — 1st* That the congressional court of appealik 
ha4juri5dictioa to affirm, or to reverse, the sentence of the 
admiralty court of Pennsylvania, in the case of the sloop Ac-^ 
tive. 

2d. That the district court of Pennsylvania had 'jurisdic-* 
tion to enforce the final decree of the court of appeals j and 
that such jurisdiction was not affected by the amendment of 
the constitution, which provides, " that the judicial power of 
the United States shall not be construed to extend to any suit 
in law or equity, commenced or prosecuted against one of 
the United States, by citizens of another state, or by citi- 
zens orJsubjects of any foreign state." 

3d. That the act of assembly of the 2d of April, 1803, and 
the orders of the governor of Pennsylvania, for calling out 
the militia, afford no justification to the defendants, for the 
commission of the offence, with which they are charged in the: 
indictment. 

I. The congressional court of appeals, had jurisdiction to 
affirm, or to reverse, the sentence of the admiralty court' of 
Pennsylvania, in the case of the sloop Active. 

Before the revolution^ the American colonies were not 
pOBsessed of an independent, national, character ; apd all the 
attributes of the sovereignty of the nation, to whi<ih ihey be* 
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lot^ged, were exercised by the^king and parliament of Great 
Britain* For war, or for peace, the fate of the colonies fol- 
lowed, inseparably, the will and the fate of Great Britain* 
The right of capture is a right of war ; and the jurisdiction, 
to judge of the lawfulness of a capture, necessarily belongs 
to those, who possess the light of wan Hence, under the 
colonial systetn, whenever Great Britain was engaged in war, 
the king issued commissions to judges, in the several colo- 
nies'" to hold prize courts; but the colonies, themselves, ne- 
ver possessed, nor claimed, any power upon the subject. 

When, however, the sense of common grievances, had in- 
duced the colonies to unite in measures of redress ; and when 
the united colones were compelled to resort to arms, in de- 
fence of their invaded rights ; the powers of war devolved 
upon the congress, representing, as it were, the colonial 
sovereignty- The right of capture, of deciding the question 
of prize, or no prize, and of apportioning the distributive 
shares in prizes; was, also, vested in congress, as a natural 
incident, oi' concomitant, of the powers of wan Hence, we 
find, that while actually engaged in a. civil war with Great 
Britain, congress, so early as the 25th of November, 1 775,. 
declared upon their own authority^ what should be deemed 
prize of war, and how the proceeds of prizes should be dis-^ 
tributed** But it was, also, necessary to declare,, in what;, 
nianner, and before what tribipials, the question of prize,. 
$hould be tried and decided ; and, for this purpose, congress 
might either have established independent courts of admi* 
ralty of their own, in the colonies respectively ; or they 
might employ the agency of the colonial courts* The diffi* 
culty aiid expence of the former course, at a season of great 
public embarrassment ; and before the definite object t)f in- 
dependence had been assumed ; imperiously prescribed the 
adoption of the latter. Congress, therefore, (meaning to give 
power, and not to acquire it ; meaning to obtain an accommo- 
dation, and not to surrender a right) " recommended to the 
several state legislatures in the united colonies, as soon as 
possible, to erect courts of justice^ or to give jurisdiction ta 
the courts now in beings for the purpose of determining tori- 
cerning the captures to be made as aforesaid {thsLt is, under the 
congressional declaration, of what should be deemed prize of 
war) and ^o provide, that aii trials^ in such case, be had by a 
jurt/f under such qualifications^ as to the respective legisla- 
tures shall seem expedient," But the express condition was 

• Jovm, cong, p. 260, i?^^/, 1. 2. 7. 
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annexed to this recommendation, — ^^ that in all cases an 
APiM AL shall be allowed to the congress^ or such person or 
persons y as they shall appoint for the trial of appeals, ^ 

By this arrangement, it is obvious, that the national juris- 
diction, on the subject of capture, as pri2e of war, was unim- 
paired ; and that the colonial, or the state, legislatures, pos- 
sessed no power in relation to it, but such as could be fairly 
derived, from the terms and meaning of the congressional 
recommendation. The congress, still liable with foreign 
powers, to the responsibility of protecting, upon the princi- 
ples of the law of nations, all neutral property from spoliation 
and seizure, could not, consistently with their duty, or their 
safety, transfer to the individual states, an absolute, and ex- 
clusive cognizance of prize causes; but the reservation of an 
, appellate jurisdiction (of a real and efficient, not of a nominal 
and illusive, appellate jurisdiction) would, certainly, be suffix 
cient, for all the purposes of national duty and safety. If^ 
therefore, the state legislatures executed their special autho- 
rity, according to its scope and design, the trial of prize 
causes, in the inferior courts, could never be so modified, as 
to destroy the revisionary trial of the national, superintend- 
ing, tribunal. It is true, that the recommendation of con- 
gress, calls for a provision, that all the trials shall be had by 
a jury ; but, it is equally true, that the resolution (not the re- 
commendation) of congress, ordains, " that in all cases an 
appeal shall be allotvedV It is true, that the recommendation 
authorizes the trial by a jury ^ to be had ** under such qualifi'- 
cations^ as to the respective legislatures shall seem expe- 
dient 4" but, it is equally true, that there is no discretion 
vested in the state legislatures, to introduce any qualification^ 
or to impose any restraint^ upon the exercise of an absolute 
right of appeal^ IS ALL CASE&, Nor is there any inconsis- 
tency, any collision, between the acts, which the state legis- 
latures are recommended to do, and the acts, which they 
were incompetent to perform. The trial of facts by a j »ry, 
in an Admiralty cause, was a novelty ; and some qualificO" 
tions of the trial some departure from the strict common 
law rules of jury trial, would be unavoidable, in order, to re- 
concile the new special provision, with the o\A y and unaltered ^ 
course of appeal, which brings the facts^ as well as the latVy 
into review bcfpre the superior court. It was doubtless, un- 
der this impression, that the state legislatures were author- 
ized, to make the nece$sary qualifications ^ in the trial by jury f 

* J^urn» ccng, Rcsoi. 4. 6. 
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siod as the strict common law trial by jury, required viva voce 
testimony in all cases, the authority of ihe state legislatures 
WQiild have been well executed, if the evidence of written de^ 
poait^ons had been admitted, instead oi oral examinations ; or 
if, in eviery case, the jury had been required to find ihe facts ^ 
in the form of a special verdict. Either mode, would have 
enabled the, superior court to reconsider the fact, as well as 
the law ; while the introduction of any mode, that precludes 
a general reconsideration of the case, must inevitabl}, ope- 
rate, not as an execution, but as a repeal, of the resolution of 
congress. 

In every science, there are technical terms, of appropriate 
signification. The x^xva appeal^ is derived from the civil 
law i and always signifies, when applied to suits of a civil 
law cognizance, a review of the whole proceeding. But a 
writ oj err or ^ which is the comtnon law process of review, does 
^ot transfer the cause, but the record, to the superior court i and 
nothing can be the ground of a reversal, or an affirmance, of 
the judgiiient, except what appears upon the record itself* In 
common law suits, affecting the rights of individuals, it is 
enough, for all the demands of justice, that the parties have 
one opportunity, to exhibit the whole merits of their cas^ ; 
and, therefore, the policy of the common law (which aims at 
a speedy termination of strife and litigation) closes the inves- 
tigation of the facts with the verdict of a jury. But in prize 
causes, involving (as I have already remarked) a responsi- 
bility to other nations, upon the principles of public law^ not 
of municipal polity, the decisioi^ of the facts, is the essential 
exercise of jurisdiction ; and ^t never has been, and never 
can be, under any wise system of jurisprudence, safely con- 
fided to the inferior courts* In France^ the appeal licis to the 
superior court at Paris^ from every provincial, or colonial, 
tribunal. In England^ the sentences of the High Court of 
Admiralty, as well as of the numerous Courts of Vice Ad- 
miralty, are reviewed by the lords of appeal in prize causes ; 
a tribunal composed of some of the principal statesmen and 
civilians, as well as of some of the most distinguished com- 
mon law judges. And the Supreme Court of the United 
States, at this day, under the authority of the federal consti- 
tution, also, sustains an appellate jurisdiction in prize causes, 
upon the fact, as well as upon the law. With the dictates of 
national policy, and the example of the civilized World, thus, 
to guide them, is it conceivable, that the illustrious congress 
of 1775, intended to depart from the plain, the certain, path 
of policy and justice, to indulge a vain, and dangerous specu- 
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lai^ion upon the subject of national jurisprudence i If the iai« 
. putation of such an intentiop, would be derogatory to the 
character of that body (comprising the ablest statesmen and 
laiyyers, as well as the purest patriots of the land] a sense of 
decorum, a feeling of reverence, ought forever to have res- 
trained it ; and that the imputation was repelled by congress 
themselves, as soon, and as often, as it was made, cannot, 
with any candid mind, be the least forcible of the many ' 
proofs, that it was unfounded and unmerited. 

Presuniing, then, that the position, which I have taken,* is 
correct, the legislature of Pennsylvania, if it accepted, v^as 
bound to exercise, the jurisdiction in prize causes, upon the 
terms, that congress prescribed* The legislature might pro- 
vide for a trial hy jury^ under any qualifications it deemed 
expedient ; but no mode of trial, no qualification, could be 
lawfully, introduced, which, directly, or indirectly, impaired 
the paramount authority of congress; or defeated the express 
reservation of an appeal, in all cases. And, yet, what is the 
act, or rather what is the construction given to the act, by 
which the legislature accepted and organized the prize ju- 
risdiction ? In the 7tb section (pursuing the language of the 
resolution of congress) it is declared, that " in all cases of 
captures, an appeal from the decree of the judge of the admi- 
ralty of this state, shall be allowed to the continental con- 
gress, or such person or persons, as they may from time to 
time appoint, for hearing appeals :" but the 6th section, had 
previously, provided, " that the judge of admiraltv (in cases 
brought before him by libel) issue his warrant to the marshal 
of the Court of Admiralty, commanding him to summon and 
return a jury, who shall be sworn, or affirmed, to return and 
give a true verdict, upon the libel, according to the evidence ; 
and the finding of the jury shall establish the fcu^tSy without 
RB-EXAMiNATiON, OR APPEAL." * Now, let it be Consider- 
ed, that this provision applies to the case of a general verdlcty 
and who does not perceive, that rendering the preceding al- 
lowance of an appeal^ idle and nugatory, it virtually knnihi- 
lates the paramount authority of congress ! All cases must be 
tried by a jui*y ; in all cases, a jury have a right to give a ge- . 
neral verdict ; and, in all cases, the general verdict of the 
jury is to establish the facts, without re-examination or ap- 
'^peal: and, yet, in all cases, congress reserve the jurisdiction 
of an appeal, and the legislatuje of Pennsylvania allow it ! 
Surely, the legislature of Pennsylvania did not design 

f See the Jet of the ^th ofStpu irTBL 1 Vol- State Lam^ 853. (fild edit.) 



To palter with us in a double sense ; 
To keep the word of promise to our ear, 
And break it %o our hope. 

Thus fettered and hoDd^winked, from what were the partes 
in a prize cause entitled to appeal ; what were the conjjres- 
sional court empowered, to review; and upon what was the 
judgment to Operate, in deciding for an affirmance, t>r a re- 
versal ? The libel, answer, and other pleading^, in an admi- 
ralty record, are merely the allegations of iht? parties »; tfie 
written, depositions^ or, the oral testimony of the witnesses, 
must be blotted out, or silenced, in con&eqiiencef of the ver- 
dict J the verdivt of the jury, without specifying the facts, 
declares conclusively the redult, in favour of the one bide, or 
of the other; and the sentence of the judge is a mere entry of 
form, that the parties recover according to' the verdict. 
These things could never constitute the subject of an appeal, 
so carefully, so peremptorily, reserved for the highest tribu- 
nal of (he natioii ; nor would an appeal, under such circum- 
stHUces, enable congress to discharge their responsibility (the 
great object of the appeal) to the foreign world. It is evi- 
dent, ^therefore, that the legislature of Pennsylvania (if their 
meaning has not been- misunderstood, or misrepresenjted) 
have departed from the principle, as well as from the terms, 
of the congressioniil recommendaMoi^. Nor is it unimport- 
ant to remember, throughout the present discussion, that the 
provision for excluding an appeal, after the verdict of a jury, 
applies to the case of condemnation, as well as to the case of 
distributioi) ; to cases arising between neutral claimants and 
American citi^^ens, as well as to. cases between citizen and 
citizen, on the allegation of a joint capture ; and, above all, 
that the qualification introduced, is not a regulation of the trialy 
(which congress had authorized) but a revocation o£ the ap» 
peak (which congress had not authorized) with as little rea« 
son, as right, to e;;ccuse it* 

Such is the view, which a mere comparison of the resolu* 
tions of congress, with the act of the legislature of PennsyU 
vani^, presents for your consideration. Biit, if, in addition 
;to this.^ the concurrent, uniform, enlightened, and impartial, 
opinion of the s^ges and patriots of Am^erica, when called 
upon, officially, to decide the controversy, is necessary to estab- 
lish the great political and judicial truth, for which I contend, 
the evidence of that opinion, also, lies before me. It is npt 
denied^ that many men respectable for their virtues and their 
talents, have expressed a different sentiment ; but, it cannot 
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be forgotten, that, generally speaking, they were men of 
Penns. Iv *nia, who, iusetrsibly (not dishonourably) felt a pre- 
dilection for the rights and interests, the pride and the pre- 
tensions, of the st.ae. It is not denied^ that the executive, 
and legislative, organs of the state government, early began, 
and alvk;ays maintained, an opposition to the appellate juris- 
diction af congress, in the particular case of the sloop Ac- 
tive ; but it can never be immaterial to an estimate of the 
legitimate weight of such an opposition, to consider, that the 
treasurv of Pennsylvania was directly interested in the pyent- 
Nor is it denied, that the delegates of the state, in congress, 
obeyed their instruction^, in debating and voting, against the 
final decree df the congressional Court of Appeals ; but, it 
Ihay be fairly asked, whether this vote of Pennsyhania in her 
own cause, countenanced by the single voice of Mr. Wothef^ 
spoon (and that only on one branch of the question) from the 
neighbouring and friendl)^ state of NexJO Jersey^ can, accord- 
ing" to any republican, or rational, standard of decision, 
' avaU- against the unanimous vote of every other delegation, 
from every other state of the unionFInthis summary^all issaid, 
that can truly be said, bv way df authority, in. supjwrt, 
or justification, of the opposition of the state, to the- appellate 
jurisdiction of the Urf>it^d btates ; for, although Pentisylvania, 
conscious, perhaps^ of her importance in the struggle for in- 
dependetice, met the conciliatory overtures of congtess, with 
expressions of ill-humour and defiance, I undertake to de- 
monstrate, that*, besides' her owtt citizens, she has scarcely, at 
jinv time, found atf advotatie ; and that no cbni&tituted autho- 
rity, federal, or state, has ever^-upon eX^ifjriination, sanction- 
ed her claim, except h^r^ own executive^- and legislative (not 
even her own judicial) departments. • 

' But r have thrown the gauntlet, and I must enter the lists. 
Afiei- the Admiralty Court of Penhsylvania had passed upon 
, the caie of -the sloop At'tive, 'upon a libel filed by captain 
HouHtoriy commander of the brigdnthte ^Convention, as well 
for himself, his officers, and crew, On for the stdte of Penhsyl~ 
vania (to Ivhich the brig belbAged) an appeal was entered by 
•Ohnstead and his ass6c]ate<6« The verdict of the jury did 
rot contain any finding of facts, nor, indeed^ was there, at afty 
time, a verdict, or sentence, condemning the vessel 'and qar- 
go as lawful prize. The only verdict, the only sentence, given 
in the case, applied to an apportionnient of the shares amoiig 
the several claimants, as parties to the capture. It is not impor- 
tant to dwell upon those irregularities ; but, fortunateh , the 
evidence in the c^use had been reduced Co depositions, and the 
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depoaitions formed a part of the record, which ivas transmitted 
to the congressional Court of Appeals. The appellate court 
w-as thus possessed; of the pleadings, the verdict, the stsnttnce, 
and the evidence; and ," the parties, as w€li appellanta^ as 
appellees ^^^ being before the court, '* by their respective udva^ 
cates^^ WERE fVLLT HKARD. It does not specifically appear, 
whether,^ at this stage of the cause, ahy oijection was m<tde. 
to the appellate jurisdiction ; but as it does appear, that all 
the parties were fully heard, with what propriety any bf the 
pasties, who have taken the chance of a decision in their 
favour, can afterwards arraign' the authority to. flecide 
against them, is a questiou, which the jury will not (ind It 
difficult to answer. :By whom, however, was this judicial 
decision pronounced ^ The attorney general pf th« state in* 
dignantly said, by four members of congress^ in opposition 
to twelve jurors of Pennsylvania ! Of the integrity of those 
jurors there never was a doubt ; but in. the investigation of 
complicated facts \ much moi*e in the application of the prio- 
eiplcs bf general, or of municipal, law, to the facts, when as- 
certained ; I hesitate not to aver, that every prudent, as well 
as every intelligent, man, would have preferred the court of 
eongress, to the panhel of jurors. It is only necessary to 
add, that Mr. Ellsworth (lately the chief justice of the Unit- 
ed States) Mr. Drayton^ the chief jusiice of South' Carolina ; 
and Messrs. Henry and Ellery (both eminent lawyers) qom- 
posed the congressional Court of Appeals, in the case of the 
sloop Active. 

The reversal of the decree of the state admiralty court, 
was resisted ; but, it was resisted only in that way, ^^hich 
manifests a feeling of power, and a foigetfulness of rights 
The judge of the admiralty ordered the property to be sold; 
and the marshal paid the proceeds of the sale to the judge ^^ 
both- acting in conteiiipt' of the final sentence of the superior 
court. The superior court, however, knowing its physical 
incompetency (o enforce its sentence, referred the subject to> 
the consideration of 6ongreiS's ; and a committee, composed of 
some of the ablest members of the body, upon great delibe-i 
ration, presented 9 fepprt,' which (to use the language of 
judge Patterson) "Contains a course of reasoning cogent and 
conclimve*^^ After an Am^e discusaion of the principles of 
the report, the following- resolutioas were adopted : — 

1. ^^ Resohedj That'khe committee before whom was de- 
termined the appe^from tiit court of admiralty for the st^te^ 
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of Pennsylvania^ in the case of the sloop Active, was duly 
constituted and authorized to determine the saiTie." 

2. ^* Reaolved^ That the said committee had competent ju- 
risdiction to make thereon a. final decree, and, therefore, 
their decree ought to be carried into execution." 

And the yeas atidnaus being taken an t\KtJir8t resolution^ it ap- 
pears, thai NeW'ffampshire^AIas^achusettS'Batfj Rhode- Island^ 
Connecticut^ Nerv^Tori^ Maryland^ Virginiay North-CaroJina^ 
South'CaroUna^ and Georgia^ voted, ukanimously,//! the o^r- 
mative; the itate of Pennsylvania^ unanimously, inthe negative^ 
and Mr^Wttherspoonj who was alone from New^Jersey, voted, 
also, in the negative* But the yeas and nays being taken oti 
the second resolution^ evert state of the confedbration 

VQTED UNANIMOUSLY IK THE AFFIRMATIVE, eXCept the tnte-- 

rested state oj Pennsylvania/'^ 

* The following statementt, will enable the reader to jodge of the weight of 
authority, between the congress and the state legisiamre, as well as between the 
pannel of the Philadelphia jury^ and the judges of the coogressiJnal court of 
appeals* 

Namet of tbtjury* 

James Budden, foreman, William Hollinshead, 

Joseph Bulloch, Juhn Pringle, 

Joong Young, jun'r- William Woodhousc, 

Alexander Tod, Benjamin Scull, 

Robert Aitken, ' William Revden, 
William Shute, Bffoses Bartram. 

JiTamia <f the court ^ appeal*. 
W. H. Drayton, John Henryi jan* 

Wiliam EUery, O Ellsworth. 

'the yeas and nays in fcngre$9 on the second resolution Sjoum. congress, p. 89. M 

edition, 61 in the nen, 

Nefi) Hampshire Mr, Frost ay 

'S« Adams ) 
Massachusetts Bay Lovell v ^7 

Houlton ) 

Rhode Island '^ Collins ay 

Connecticut ^^ J ay 

^-•^^^^ ]r7oyd I 

Nev) Jersey Witherspoon ay 

Armstrong'X 

Atl«S ■ f 

Pennsylvania Shippen f" "^ 

Searle I .' 

M'Lean , J 

Plater -J 
Maryland , Placa / 

Charmichaelf ^^ 

Heniy j 
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Thus standing alone, against every other member of th« 
conftderation, Penusylvaniat might, if she pkascd, vvithdraw 
from the confederacy J but surely she ci>uid not retain her 
federal rank, and, at the same time, refuse obedience to the 
federal authortty» She continued a member of the confede- 
racy ; and, whatever may have been the late course of con- 
ductv to secure the money in dispute, for the use of the state, ' 
Pennsylvania has never, in any instance, ventured, since the 
year 1779, to meet the question of right, before an indepen- 
dent and impartial tribunal* Sic vqIo^ akjubeOyHtat^ pro mi'- At^ 
tioncy voluntas^ is the maxim of tyrants ; and neither tl^e free- 
men, nor the government, of Pennsylvania, will condescend 
to adopt it. But, certain it is, that Jthe legislature of Penn- 
sylvania, have arrogated the right to be the exclusive judge, 
in their o:wn cause; have exercised an influence over state 
officers, with the effect (whatever was the design) of ob- 
structing the administration of justice t ahd have taugbt us 
to believe, that a state, like an individual, will, sometimes^^ 
display more of passion, than of judgment, in the assertion 
of a controverted claim. 

But, after all this, Pennsylvania, not only continued a 
member of the confederacy, but continued to see the exercise 
of the appellate jurisdiction of congress, in cases decided by 
juries, upon appeals from other states, and even upon nume« 
rous appeals from her own court of admiralty, without a 
word of objection, or a symptom of revolt. ^ It will not com- 
port with the honor of Pennsylvania, to say, that in none of 
those cases, was her treasury immediately interested ; for, 
the vindication of so ardent and so protracted an opposition, 
to the sense of all her sister ktates, cannot rest upon that sor- 
did and selfish consideration. When, too, the existing con- 
stitution was «Klopted, Pennsylvania, deliberately, agreed to 
assign to the judicial power, of the' United Slates, the abso- 
lute cognizance of ^ all cases of admiralty and maritime ju* 
risdictiou;" necessarily embracing all unfinished cases, a& 
well as all cases, that might afterwards arise* The case of 
the sloop Active, though not undecided, was unexecuted; 

Mr. T. Adams y 
Virginia M Smith C ay 

K.H Lee 3 

Penn 1 / ' 
If, Carolina Hiil > ay 

Burke S 

S.Carolnm Drayton 5 ^^ 

Georgia ^ LtDSwofty ay 
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and unless some act, or some principle, of exception, can be 
fihewrn^ it became once more, by the i voluntary assent of 
Penns\ Ivania^ the subject of federal cognizance, as a case of 
admiralty and maritime jurisdiction. 

Having seen that the pretentions of the supreme execu- 
tive council, and of the legislature of Pennsylvania, (then 
consisting of a single branch) were not only opposed by the 
decree of the. court of appeals, but by the unanimous vote of 
congress (for, still, I say, that the voice of the state, in her 
own cause^ ought not to be regarded) I proceed to shew, that 
every judicial decision, by state judges, as well as by federal 
judges, has been in perfect coincidence, with the political 
sense of the nation, thus authoritatively expressed. From the 
year 1779, until the establishment of the present form of go- 
vernment, the court of appeals could not, and the admiralty 
court of Pennsylvania would not, execute the final decree in 
favour of the ill-fated Olmstead And his associates. At length, 
hovvever, in the year 1792, the question was brought before 
the supreme cou» t of Pennsyh ania, composed of chief jus- 
tice M^'Kran^ the late chief justice Shippen^ and the present 
justice Xeates^ in the case of Ros& e% aJ. v* Rittenhouse. But^ 
before that case is considered, let me observe, with surprize 
and regret, that in the preamble to the act of the gt^neral as- 
sembly of Pennsylvania, passed the 3d of April, 1803, it is 
averred (and that averment is, certainly, the most plausible 
part of the preamble, to give colour for a legislative interpo- 
sition) that the suit of Rons €t al v* Rittenhouse^ ^^ was 
heard and determined in the supreme court of Pennsyl- 
vania by Thomas M'Kean^ chief justice, and others, the judg- 
es of the said court, who, among other things thereunto rela- 
ting, did DECREE AND DETERMINE, that the revcfsal ^shtioTt- 
mentioned, had and made in the court of appeab, was con^ 
trary to the provisions of the act of congress^t recommending' 
the establishment of courts of admiralty ^ and of the general assem-* 
bly of the state of Pennsylvania^ m their act for the establishment 
the said court y and was extra judicial, erroneous, and 
VOID." Now, the averment, so positively made, and so im- 
portant in its nature, is not only without foundation ; but is 
in direct contradiction to the truth. The judges of the su- 
preme court, did not make any decree and determination^ res* 
pecting the reversal in Olrtistead's case ; and, in the expres- 
sion of their opinions upon the subject,^ two of the judges 
were in, favour of the appellate jurisdiction of congress 
(whichf of course, constituted the opinion of the court) and 
only one of the judges against it ! It we turn to the case it* 
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self, we shall find, that although, Mr^ quest^ions Were 
discussed^ only one of them wa^ determined t'-^^to wit ; thalt 
a suit at common Icnu^ could not be maintained, to en- 
force the final decree of ' the court of apptals* And 
upon the validity of the final decree, after chi^f jusiicc 
At'Kean^ had declared, that, in his judgment^ it was extra- 
judicial, erroneous, and void, the contrar> doctrine, was thue 
advanced, by the other judges i-^^hippen^ justice. " As to 
that question, I own I am not convinced, that the sovereign 
power of the nation, vested, by the joint nnd rommnn coti- 
sent of the people and states of the union, ivith the exclmive 
rights- of war and peace ^ and with the consequent and nrcenna* 
ry powers of judging^ in the last resort^ of the legality of cap. 
tures on the ocean^ can^ either in reason^ or sound Unv^ he pre- 
eluded from deciding em appeal^ both of fact^s and ltni\ in cases 
cfprize^ n^trely because they had recommended to the .states to 
pass laws to establish courts (f admiralty , for the trial of prize 
causes^ in which the facts were^ in the Jirst instance^ to be 
tried by jury^ according to the course $f the common law. 
1st. Because, in the naturcr of things, and according to the 
course and practice of all civil law courts, all decisions in the 
courts in the' last resort, upon appeals, are made upon a view 
end full consideration of both fact and law* 2d. Because, 
otherwise, appeals from the inferior courts would, in most 
cases, be vain and' nugatory. 3. Because, otherwise, 
J10 steady, and uniform rules of decision could be establish- 
ed, and foreign nations would never know, or confide in, the 
grounds of our decisions ; and it does not appear to me ma- 
terial, that, in the present instance, all the parties are Ameri- 
can citizens. And, lastly ^ because in the present cast:, con- 
gress has explicitly reserved the power of final decisions upon 
appeals in all cases^ — Teates^ justice. ** It is not essentially 
liecessary' to give an opinion, whether, if the resolve of con- 
gress had been absolute and imperative,, instead of being bare- 
ly recommendatory as to the establishment of courts of admi- 
ralty in the different states ; and the laws of any one state 
liad been repugnant thereto, such resolution would be su- 
preme, and controul the law of the individual state. Nor 
shall I attempt to define the former powers of congress, by 
fixing how far they reached, anterior to the confederation, 
&c. /am, however^ compelled to say^ that the powers ofcon^ 
gress must necessarily be supposed to have been co-€xtensive 
with the great objects which America then had in view^ and 
competent to protect and advance the united interests of the 
'Whole.^'* 

* See the case reported at large in 3 Dallat't Reportt 160. 
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It was iuoimbent upon me to expose the inaccurac)^ of this 
legislative statement ; because, it has, more than any other 
allei;<;atian, tended to mislead and inflame the puhiic mind^ 
by inducing u t>cliel\ that the act of assembly was fourded» 
on a previous j a igment of the highest tribunal of the state* 
lint having demonstrated, that a diHFerent opinion was coun* 
tenanced by a majority of the judges ; and that the poiht al- 
ledged, never was decreed and determined by the court ; I 
cheerfullv avow a sincere conviction, that the error was en- 
tirely accidental. It is^ however df some momtrnr to analyse 
the opinion of chiei justice M^K^an^ in order, in a great de- 
gree, to withdraw, from the case, even the single sanction of 
•liis venerable and authoritative name. Thus, 

1. Mr. M'Ktan observes, *' The congress, on the 13th of 
January 17B0, resolved (inter alia) that the trials in the 
Court of Appeals be according to the usage of nations, and 
'Hot by jury. This has has been the practice in most nations, 
but the law of nations, or of nature and reason, is in arbitrary 
states enforced by the royal power ; in others by the munici* 
/»a/law of the country ; which latter may, I conceive, facili- 
tate, or improve, the execution of its decisions, by any means 
they shall think hc^u provided the ^reat universal law remains 
unaltered^ N'>w, why may not a tact, respecting the capture 
from an enemy by citizcrta of the same state, in which ques* 
tion no foreign nation^ or person^ is concerned^ be determined 
^y ^j^^y^i OS well as in other canes ? This mode of ascertain- 
ing a fact done on the high .seas, to wit, who were the captors 
of a priae I — when the contending parties are all citizens^ or 
subjects of the xame country^ seemb to i)e as reasonable, as in 
disputes about prope ty, acquired on land. I confess, I do 
not see, how the law of nations is counteracted, or infrinered 
by it.*' 

But may I riot, with becoming deferen;:e, suggest, that the 
learned chiei' justice has over-looked these Very important 
considerations:— Ist That the act of assembly, which de- 
clares, that *' ihe determination, or finding of the facts by a 
jury, shall be without re-examination, or appeal,** embraces 
• controversies between foreign claimants^ and citizens^ as well 
as between citizen and citizen. 2d. That the art of assembly 
embraces conirove.rsies between citizens of different states^ as 
Weir as between citizen and citizen of the same state. 3d« 
That while the act of assembly prohibits a re-examination, or 
appeal, in every cafte decided bt^ a jury (and every case was to 
be sodecidcil) the chief justice contends that the great uni^ 
vcrsal law should remain unaltered^ exec ft where a qijiestion, 
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•ft^pecting the capture frOQft an enemy bif citizens of the same 
-^iate^ and, in which no foreign nation^ or person^ is Concerned^ 
was to be decided. Now, the case proposed for an exception, 
is not the case, specifically, provided for by the act of assem- 
bly ; nor was it the case in judgtnent ; for, the parties to tl»e 
controversy were citizens of different states* 

2. Mr. M^K^an further observes, ** It appearing, then, to 
-,ine, that the congress and legislature of Pennsyhania had 
power and auihonty to make the alteration^ in the mode of trial 
cf facts^ litigated between citizens^ it remains to be enquired, 
whether the verdict, iti the present case, was capable of re- 
examination by the Court of Appeals, wit'hout another 

JURY ?*' 

But here the chief justice, well aware that the question of 
prize, in controversies betrveen foreigners and citizens^ ought, 
fc^ever, to be decided, according to the law of nations, not ac- 
cording to the municipal law of a particular country, has him- 
self limited, even the united power of congress and the stale 
legislature, to the right of altering the mode of trial of f&cts, 
in cases litigated between citizens^ whereas the act of assem- 
bly alters the mode of trial, in every possible case of capture, 
litigated between every possible description of suitors. Again: 
The chief justice does not, directly and generally, question the 
congressional right of re-examiaation and appeal ; but, mere- 
ly enquires, whether the verdict, in the present case, could 
be re-examined by the Court of Appeals, without another 
Jury? Now, this is a point of jurisdiction, which the infe- 
rior, certainly, could not. decide for' the superior, tribunal; 
but, unfortunately, for the chief justice's remark, the case 
that he puts, is not the case of the act of assembly ; for, the 
act of assembly did not allow a re-exaniination of the find- 
ing of the jury in the state court, hy another jury, any more 
than by the judges, in the appellate court. 
, To the judicial authority of the Court of Appeals, and the 
national authority of congress, there is now added, the weight 
of an opinion of the Supreme Court of Pennsylvania, in fav- 
our of the doctrine, which I 'have undertaWen to maintaiti. 
But the next corroborative proof surpasses, if possible, even 
those elevated sources of political and legal authority ; and 
must be judicially conclusive throughout the union, until tte 
constitution is altered, or abolished^ It is the decision df 
the Supreme Court of the United States, pronounced, in the 
year 1795, in the celebrated case of Penhalloiv et aL v. Doan^s 
adrntnistfators**^ The facts, as far as they are material to th^ 
^ See the case reported at isarge in 3 Dalun* Btp* i4« 
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pt'esent object, were, briefly, these :«— In pursuance of the re^ 
solutions of congress of the 25th of November 1775, the le- 
gislature of New Hampshire, on the 3d of July 1776, passed 
a law, providing for the trial of captures. The law establish- 
ed a court of justice, by the name of "the Court Maritime," 
to be held by a single judge ; but directed the trial of all cap-' 
iures to be by jury ^ upon whose finding, the judge was autho- 
rized to condemn, to order sale, and to distribute, the prizes*. 
The law then proceeded, that " whereas the honourable con- 
tinental congress have recommended, that, in certain cases^ 
an appeal should be granted from the court aforesaid. Be it, 
{therefore, ienacted. That from all judgments, or decrees, 
hereafter to be given in the said Court Maritime, on the cap- 
ture of any vessel, anpurtenances, or cargoes, where such vesm 
sdl is.taken^ or shall be taien^ by any armed vessel^ jetted out at 
the charge of the United Colonies^ an appeal shall be allowed t^ 
the continental congress^ or to such person, or persons, as they 
already have appointed, or shall hereafter appoint, for the 
trials of appeals &c» And from the judgment, decrees, or 
sentence, of the said court, on the capture of any vessel and 
cargo, which have been^, or shall hereafter be brought into 
this colony, by any person, or persons, excepting those who 
4re in the servige of the United Colonies^ an appeal shall be al- 
lowed to the superior court of judicature^ which shall next be 
held in the county aforesaid. And whereas no provision 
has been made by any of the said resohts for an appeal from 
the sentence, or decree, of the said judge, where the caption 
of ^vny such vessel, or vessels, may be made by a vessel in the 
service of the United Colonies^ and of any particular colony ^ or 
person^ together : Therefore be it enacted. That, in such casesy 
the appeal shall be allowed to the then next Superior Court ^ as 
aforesaid.'' After the establishment of this Court Maritime, 
it appears, that the brigantine Lusanna was captured, as law^ 
ful prize., upon the high seas, by an armed brigantine, called 
** The M^Clary ;" brought into New Hampshire; and there 
libelled, on the 1 1th of November 1777. The M'Clary acted 
under the commission and authority of congress, and was % 
commanded and owned by citizens of New Hampshire; and 
claims were filed for the Lusanna, and her cargo, on behalf of 
several persons, who were citizens of Massachusetts, The 
cause was tried by a jury ^ on the 16th of December 1777, 
and a verdict, with a judgment accordingly, given in favour 
of the libellants« The claimants demanded an appeal to 
congress, in Hue time, but it was refused by the court, be^ 
^^W^ if V^ contrdry to the law of the state; and, therefore^ 
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they ptay^d an appeal to the Superior Court of Kew HaiKp* 
^^iVi^, which was granted. This appeal was tried in the Su'' 
perior Court, in September 1778, when a«£>^A^r jury gave » 
verdict, also in favour of the libellants ; judgment was^ en- 
tered accordingly ; the property was sold ; and the proceeds 
delivered to the prize agent. But the claimants demanded 
again an appeal, in due time, from the second setitence to 
congress ; and, being, again refused, they presented a petition 
to congress, on the 9th of October 1778, accompanied with a- 
copy of the proceedings in the Maritime Court, praying that 
body, to allow ihe appeal. The petition being referred to the 
commissioners of appeals, they reported, on the 26th of June 
1779, that they had jurisdiction of the cause; and in the 
month of September 1783, the Court of Appeals, after a fulJt 
hearing of the parties, reoersed both the decrees of the state' 
43iouris^ and awarded restitution of the property to the claim- 
ants; Upon the organization of the judiciary, under the 
present government, the representativea of the appellants 
JHed a libel in the District Court of New Hampshire^ to carry 
Hthe decree of the- Court of Appeak into execution^ and to reco- 
ver damages ; to which it was answered and pleaded, ^^^ tha& 
the decision of the Superior Court of New Hampshire was 
final; that no court ever had, or hath, or ever can have^ 
power to revoke and annul the said decree; and that the 
District Court of New Hampshire hath no authority to car- 
ry the decree of the Court of Appeals into execution, or to 
give damages." The District Courts and the Circuit Courts 
of New Hampshire, successively sustained tfye libel^ and de- 
cided, that the respondents should pay to the libellant their 
damages and costs, occasioned bif their not complying with the 
decree of the Court of Appeals ; the quantum to be ascertained 
by commissioners. Upon the decree of ihe Circuit Courts a 
writ of error was brought to the Supreme Court ;- and (inde- 
pendent of other matter, peculiar to the cause) the great 
questions were elaborately argued, and solemnly decided, ia 
the affirmative : to^wit, Ist. That the congressiopal court of 
appeals had jurisdiction to reverse the decrees of the state 
courts, upon a consideration of the fact, as well as the lawy 
even after . two verdicts of juries; and notwithstanding the 
contrary provisions of the state law*^ 2d. That the Districe 
Court had jurisdiction to enforce an execution of the final 
decree of the Court of Appeals. From t^e opinion of judge 
Patterson, we may extract the general grounds of the deci-r 
sion of the whole court. On the first question, he stated^ 
^ Before, the ^icle^ qi confederation vere ratified^ or ev^^ 
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formed, a league t>f tome kbid aubaisted amoi^ the states i and 
ivhether that league originated in compact, or a sort of tacit 
consent, resulting from their situatioD^ the ei^igeacles of the 
times, and the nature of the warfare, or from all combined, 
is utterly immaterial* The Staiea^ when in congreis^ stood on 
Jhe floor of equality ; and^ until otherwise stipulated^ the majo^ 
' rity of them must eontrouL In such a cpnfederacy, for a state 
to bind others, and not, in similar cases, be bound herself, is 
^ a solecism. Still, however, it is eontended, that New Hamfh' 
shire waS not bound, nor congress sovereign as to war ,and. 
peace, and their incidents ; because they resisted Ike supremacy 
in the ease of the Lusanna. But I am, notwithstanding, of 
opinion, that New Hampshire was bouiid, and congress su- 
preme, for the reasons already assigned ; and that she conti- 
nued to be bound, because she continued in the confederacy^ 
As long as she continued one of the federal states^ it must have 
been on equal terms. If she would not submit to an exercise of 
the act of sovereignty contended for by congress^ and the other 
states^ she should have withdrawn herself from the confede* 
racy*^ And on the second, question, the same judge (thaU 
whom a wiser, or a better, man, never adorned the tribunal 
of any nation) stated, ^^ On this point, I entertain no doubts. 
Recurrence to facts will answer the question. The exist- 
ence of the Court of Appeals terminated with the old go* 
vernment. This, also, was the case with the subordinate 
.Court of Admiralty in the state of New Hampshire. The 
property was not restored to the libellants, nor were they - 
compensated in damages ; of course the decree in their favour ^ 
remains nnsatisfied. They had no remedy at common kxwi 
they had none in equity ; the only forum competent to give re* 
dress is the District Court of hew Hampshire^ because it he» 
admiralty jurisdiction. There, they aji^Ued, and in my opi- 
nion, with great propriety. Judges may die^ and cmtrts be 
at an end; but justice still lives ; and^ though she maystatpfor 
a'while^ will eventually awakci and mUst be satisfled*^^ 

Here, then, we And a case of the Sftrongest featurea, decid- 
ed by a court of the highest authority, in direct affirmance 
of the jurisdiction claimed by congress, and in direct opfxiai* 
tion to the claim of the kgi^lgiive department of Penasylva^ 
nia. Let the opposite counsel suggest, if they csm, one 
plausible olD^ection to the integrity, or capacity, of the judges^ 
who made the decision ; to the competency of die tribunal, 
in taking cognizasce of the cause ; or to the nece^ary effect^ 
of a judgment of the Sapreme Court of the United States, 
in settling, definitively, the rule of natfCmal law. For my 
part,^ I cannot, perceive, nor am I ^ble to invent, an apology, 
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ttmch le^ a justification, for any stthejueni resista&ee to that 
strong, uniform, and undeviating curren^ of political sind 
judicial decision, whidi carrier, in its course, the unanimous 
opinion of the Court of Appeals ; the unanimous opinion <ii 
congress^ under the qualifications already mentioned ; the 
unanimous opinion of the Supreme Court of the United 
States ; «nd even the major opinion of the Supreme Court 
of Pennsylvania. But, notwithstanding all this, we find, 
that the authoritative decision of the year 1795, has been re- 
viewed, and reconsidered, in compliment to the state of 
Pennsylvania 5 and upon the question, for issuing a peren^p* 
tory mandamus* to. enforce an execution of the decree of the 
district judge, the Supreme Court of the United States, after , 
mature deliberation, in the case of Oimsiead et aL v. the Re^*, 
p^sentatives of Rittenhouse have, in the year 11^09, agatn^ 
unanimously, approved, and affirmed the principles and the * 
lawt which had iaieen decided in the case of Penhaiiowet aL v. 
Doune^s admimsiraiors^ in the year 1 795. 

Who Y:outd expect^ upon this review, that either tJie legis- 
lative, or the executive, department, of Pennsylvania, woukl 
persist in any attempt, to decide a judicial question,, in favour 
of tl)e pecuniary interests of the state, against all judicial au- 
thority ; or to maintain, by force of arm s^ those pretansions, 
which could notbesubstantiated, by an appeal to the impar* 
tiaL justice of the country. One advantage, however, has ac* 
croed from the- unexpected persistance ; for, it enables me to 
ck)^e this, series of jiKlicial decision, with the respectable 
saQCtion of chief jtisfice Tilghmem?s opinion^ the highest ju* 
dieial magistr^^e of Pennsylvania ; who, amidst all .the agita- 
tions of the day ; under all the honourable bias, that a citizen 
can feel towards a government, with which he is so intimate* 
ly connected ;, has, in a calm, but firm, tone of decision, in 
the recent case of the haieas corpus^ recogmzed the jurisdic* 
tioo of the Court of Appeals ; the jurisdiction of the District 
Court ; and the lawfulness of the process issued against the 
representatives of Mr. Rittenhouse. But even this testimo- 
nial of the lalv, is not deemed satisfactory, by those who now 
appear, at the instance of the state, to defend General 
Bright md his companions : For, the learning and ingenuity 
of the opposite counsel are employed, in the extraordinary 
attempt, to obtain the verdict of a jury, upon a point of law^ 
not of fact, in direct oppositioir to the judgment of a judge* 
And, on the whole, you, gentlemen, are required, under 
youxoaths and aflSlrmations,;to declare, that upon an abstract 
que^ifm.^f national law^ tlie decision of every judge from 
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Oliver Ellsworth^ in 1778, to William Tilghfncmy in 1809; of 
every court of justice, federal and state, from the decree of 
the Court of Appeals (supported by the^vote of congress) in 
the year 1778, to the judgment of the Supreme Court of the 
United States, pi;onounced in 1809 ; is extra-Judicialj errone-^ 
0U9^ and void! 

What is the pretext (I must again ask) for so unusual an 
attempt f It is, in plain terms, because the legislature of 
Pennsylvania wills it i and because the manifestation of the le^ 
gislative will appears, in its own acts^ for a long course of 
years. Before this court and jury, however, it is not will 
and power, but right and law, that can prevail ; and in po- 
litical, as well as moral, ethics, though a perseverance in er- 
ror, wjli serve to aggravate an offence, it can never senre to 
convert wrong into right. It is true, that in the year 1779^ 
the General j/ssembly resolved^ and so instructed their delegates^ 
that Congress was wrong, and that the state was rights 
in all the points of the controversy : It is true, that on 
the 21st of April 1779, the Supreme Executive council^ Reaohed 
that the treasurer be directed to find sufficient security; to be 
approved of by the judge of the admiralty, for the share ad- 
judged to the state, of the prize sloop Active, and to take up 
the money (which will exceed 11,000/.) for the use of the 
^tate^ which was accordingly done : It is true that on the 23<i 
of November 1779, the General Assembly '* Resolved.xh^t tfie 
treasurerbe directed and empowered to enter the usual securitjr 
in the court of adbiralty, to enable captain Houston, and the 
other libellants, to take up and apply to their use three fourths 
of the prize money of the sloop Active, which was, according^ 
ly, done :— It is true, that, after a lapse of twenty -one years ^ 
on the 26th of February 1801, the General JusendflyyixtcStm^^ 
that ^^ the heirs of the said David Hittenhouse, have declared 
their readiness to transfer^* the property in dispute, " to the 
present treasurer ^ on receiving an indemnity ^^ enacted^ that 
the treasurer should demand the transfer, and give the secu- 
rity; although the heirs of Mr, Rittenhouse\ so far from 
being ready to make the transfer, refused to make it, when 
the bond of indemnity was duly tendered :•— And it is true, 
that on the 2d of April 1803, the Getter ai Assembly (after a 
preamble, unsupported, in some important statements, by 
the fact, and, in othera, unsupported by the constitution and 
laws) enacted^ that certain proceedings should .be had, to 
compel the representatives of Mr. Rittenhouse to transfer 
the disputed property ; or, in^rase of their making a voluntas. 
^2^ transfer^ to protect and indemnify them against ^^ umg 
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process whatever^ isstied out of any federal courts in conse- 
quence of their obedience :" — But in these few acts, occur- 
ring throughout a period of thirty years, what can be disco- 
vered, to legitimate the state pretentions I In every instance, 
€tn assumption of a controuling judicial power, unhappily, ap« 
pears ; but unless the state had a right to bind the United 
States, by ex parte determinations in her oWn fayor ; and 
unless the legislative department of the state government^ 
which is appointed by the people to make laws^ had, also, a 
right to expound and enforce the laws, not only for the state, 
but for the union ; Pennsylvania can have gained nothing,, 
for thje merits of her cause, whatever she may have lost for 
the reputation of her justice. 

Thus, I conclude the observations, in support of the first 
proposition of my argument ; and, i trust, it has been demon- 
strated, from principle, as well as from authority, that the ju- 
risdiction claimed, on behalf of the old congress, o^ght ne- 
ver to have been denied, or resisted, by any memiber of the 
.American confederation. 

II. I now proceed, in the second place, to shew, that the 
district. court of Pennsylvania, had jurisdiction to enforce the 
, final decree of the congressional court of appeals, notwith- 
standing the amendment of the constitution. 

By the amendtnent, it is declared, *^ that the judicial 
power of the United States shall not be construed to extend 
to any suit in law^ or equity^ commenced, or prosecuted, 
against one of the United States^ by citizens of another state, 
or by citizens, or subjects, of any foreign static." It is obvi- 
/ous, that the only changes made in the constitution, by thisr 
declaration, are, 1st as to suits /n krwyOr equity ; and 2d as 
to suits commenced, or prosecuted, against one of the United 
States* It is proper, therefore, to premise, that if the suit of 
Olmsteadj is' not a suit in law^ or equity ; or if it is not a suit 
commenced, and prosecuted? against the state oj Pennsylvania; 
3t is not a suit affected by the amendment, but remains upon 
the original footing of the constitution. And I shall con- 
.tend,-*»lst That the case is within the terms of the constitu* 
tion, and not within the terras of the amendment ; and 2d 
That the state was neither a party to the suit, nor interested 
in its event. 

.1. The case is within the terms of the constitution, and 
not within the terms of the amendment. The judicial pow- 
er of the United States is founded upon two considerations ; 
Jirst^ the subject of the controversy ; and second the parties 
to the 9ttit.' As to the subject (so far as the present enquiiy 
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leads) it embraces ^^ all cases in iaw andeqtuttf^ arising under 
the constitution, laMrs, and treaties, of the United States ;" 
and, also, ** all cases of admiralty and maritime jurisdiction^^ 
As to the parties^ it embraces ** controversies^ between a state^ 
and citizens of another state ; between citizens of different 
states ; between citizens, of the same state^ claiming lands un^ 
der grants of (Afferent states ; and between a state^ or the citi^ 
\ xens thereof and foreign states^ citizens ^ or subjects. And in 
;^^ the famous case of Chrisholm^ Executor^ v. Georgia^ it was, 
liDanimomly^ decided^ by the supreme court of the, United 
States, that, under the provisions of the constitution, a state 
might be a party defendant^ as well as a party plaintiff^ and 
might be sued by citizens of another state.^ 

Thi& decision of the Su|>renie Court, on the suability of a 
fttate, excited some dissatisfaction in congress, (who we^e 
in session, at the time it was pronounced) and the members 
of the senate from Massachusetts, immediatelv introduced a 
jproposition for the amendment, which has been since adopt-* 
cd. It must be observed, however, that the motive for in- 
troducing it, arose entirely, from z, cs^ne at common data ^ in 
^hich A private citizen of South Carolina^ was plcdnPjff^mid the 
9Cate of Georgia was directhf and nsmiftalh/ the defendant* 
Why an honest state, more than an honest individual, should 
desire, or should enjoy, an exemption from the process of a 
court of justice, (except, perhaps, on account of the difficulty 
of enforcing, in such cases,* a judgment, or decree) I leave 
to the wisdom of Massachusetts to explain ; but, certain it 
is, that on moral, as well as on constitutional, principles, th^ 
exemption ought not to be extended, beyond its declared ob- 
ject, by any strained construction, or doubtful implication. 
Now,-if a specific, provision, that a suit in law or equity^ shall 
not be commenced, or prosecuted, against a state ^ shall be 
construed into a general provision, that no kind of suit (ah 
admiralty and maritime suit, any more than a suit in ImVy ot 
touliy) shall.be commenced or prosecuted, against any per^ 
son or ^pfTfions^ whetiever a state deeihs herself interested ifi 
the eifent^ what have you left for the independent exercisfc 
of the judicial power of the union ? During war, the iodivi- 
dvial states may keep ships of war^ and of course will be in- 
terested in many cases of capture ; but if a claimant of the 
captured property, (foreigner, or citizen) attempts to enforce 
9 final decree in his favor, by a suit against the person vrho 
iiolds the proceeds of the prize, the admiralty and maritime jw- 

* See tli« c»sex«|iorted at Urge, in 2 iktUtfUBeports 449« 
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risdiction of the Uruted States must, at onc^^ be annihilated, 
and the suit dismissed, bv the magical allegation of 6tate in^ 
terest. Again : The grants of a great portion of the valuable 
lan4 of Pennsylvania, have been made by the state^ upon the 
condition of settlement and residence : will it now be said 
(as it has been $aid, on another occasion, \yhen Mr. Ingersoll 
and myself united strenuously, and successfully, to refute the 
doctrine*) that in an ejectment brought for a tract of land* 
by a citizen of another state, against a citizen of this state, 
the federal jurisdiction, in suits at iaruy between citizens of 
different states^ is.destroyed by the allegation of a contingent 
9tate interest^ in the performance of the condition ? These 
effects of the construction, given to the amendment of the 
constitution, are put merely by way of example ; and not a3 
comprehending the whole of the absurdity and mischief to 
which the construction will, inevitably, lead i for (let me re* 
peat) when the amendment, in its policy, and in its terms, 
applies to the single case of a state defendant ^ the construe* 
tion extends its operation, to every possible controversy,, 
whoever may be plaintiff or defendant, in which a state shall, 
alledge a direct^ a remote, or a contingent, interest. 

This concise view of the consequence of the adverse con- 
struction, must, I think, demonstrate the propriety of con^ 
fining the prohibition of the amendment, to tne cpmmence- 
ment and prosecution of any suits, in law^ or equity^ by a. 
citizen, or a foreigner, directly and nominally against a states 
but Olmstead's suit was not within the terms of the amend* 
xnent, as it was an admiralty suit ; and. as it was not com* 
menced or prosecuted against the state of Pennsylvania. 

2. In the next place, however, it is to be shewn, that the 
state was not, upon any legal principle, a party to the suit ; 
nor even interested in its event. When the amendment 
prohibits the commencement of a suit against a state^ itt 
evidently, refers to the open act of the plaintiff, and not ta. 
the latent interest of the state ; to the process^ which the 
plaintiff employs for the commencement of a suit agqinst thet 
state^ aud.not to any collateral claim of the state, which (as she 
pleases) may, or may not, be asserted. I admit, then, that 
a suit in law or equity, cannot be brought against a state; or^ 
in other words, that a state cannot be made a party defendant 
to suchaauit; and governor itf^iTifa/i himself, in the mes-, 
3uage of the 31st of January 1803, expressly states to the 

* See tbe case of Sirdihg^^§ kttct v. Donglai, and the caiMS there ref^n^d. 
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legislature, that ♦* the commonwealth not being mcuie a party to 
Olmstead's suit, could not sustain an appeal." But what, 
in legal contemplation, constitutes a party to a suit? The 
ready answer is, the fact of being named in the process^ as 
plaintiffs or defendant. The jurisdiction of the court can 
onh be exercised over the parties so named ; no other per- 
sons can be compellable to appear, to plead, to abide the 
judgment, or to pay the costs ; and no right can be decided, 
impaired, or affected, by the judgment of the court, except 
the right of the plaintiff or defendant, as it is litignted in the 
particular suit by them ; leaving, unquestion.ed and undis- ' 
turbed, the right of any other person, or persons, to the dis- 
puted property. Such was the law laid down by the Su- 
preme Court of the United States, in Fowler v. Lindsay et at. * 
3 Dall. Rep. 411. and in New Tork v. Connecticut^ 4 Dall.* 
Pep. 1. 3. 6. 

Prom these cbnsiderations« it is fairly to bi^ concluded, that 
the existence of a claim, real or imaginary, cannot constitute " 
the claimant a party^ to a suit, against wkom^ it may be said, 
the suit is commenced, or prosecuted ; unless he is, by name, 
jnadejthe object of the process. But difficulties have, else- 
where, been started, on the ground, that a state, having only 
a moral entity, nriust act through her officers ; and that if; 
suits could be maintained against hei* ofiicers, involving her^ 
rights and interests, the amendment, which exempts the* 
statf, herself; from being sued, woulcf be vain and nugatory.' 
Thus, it has been said, an ejectment might be brought against^ 
Mr, P(?a/(p, as tenant in possession, for ih^ state house ; or* 
that trover might be brought against the secretary of the^ 
coniiiionwealth, for the^r^o^ seal of Pennsylvania. Extreme 
cases are seldom urged,' except i-n the illustrktion of despe-' 
rate arguments.; and it would he a sufficient answer, upon^ 
the present occasion, to .obst-rye,. that it is not within the^ 
scope of rational probability, that such actions of ejectment' 
and trov^^r should ever be instituted; But let the hypothe-' 
tical cases be realized; and what would inevitably be the' 
consequence T Why, as the action of ejectment could not be 
supported by a legal title: nor the action of trover^ by any* 
proof of property y the plaintiffs must be 'noh-suited with costs*. 
The opportunity of this argument, however, may be properly' 
taken, to consider the effect of the exemption from suits, 
claimed bv the state, not onlv for herself, but for her officers. 
It cannot, I know, be intended to sipply, generally, to oust 
the jurisdiction of a federal court, whenever it shall be a% 
ledgedj, that the defendant is in the service of PemisylvanTa; — - 
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;as ivL England the juri^dictioD of the Exchequer Is made to 
depend upon a fictitious aUegation, that the plaintiff is the 
Jkiog's dt^btor, and is unable to pay the king, because the de- 
.fendant will not pay him: but, it is rat ant to be applied, 
^4nd it is actually applied, to every case, in which the slate, 
By her own act, creates an interest for herself, in the conduct 
of her officers. Now, nothing is more just in principle, no- 
thing more certain in law, than that every public officer is 
liable to every private citizen, not only upon personal con- 
tracts, but for t^vcry wrong perpetrated under colour of of- 
ficeL And yet, if a state judge, or a state treasurer, receives 
my, money, refuses arbitrarily tp pay it to me, and deposits 
'it wrongfully in the treasury, I am, on the present doctrine, 
' forever deprived of my rtght and my remedy, against the 
officer, provided the state has set up a claim to the same mo- 
ney^ and gave a bond of indemnity for paying it to her. I 
Cjqinnot, Xi is insisted, sue the officer in the federal conrt^ 
because the amendment of«the constitution interposes a 'pdsi-i 
tive b^r j and, by a parity of reasoning, I cannot resort to the 
state court ; since the same interest^ must, in the one court, ^s 
much as in the other, make the state a party defendant to the 
^ suit, (\vhich her sovereignty, it seenas will not tolerate in any 
cowr^J without naming her in the process! No: whatever, 
naay b,e.the pride, the power, and the privilege,, of arbitrary 
governments, I am confident, that a government of laws 
,.will never sanction so arrogant, so preposterous a pretensibb, 
.while the citizens can appeal,, without fear, or reproach^ 
from legislative, or executive, encroachments, to the jurks* 
of their country. ■* ' ^' 

But^ after all, it will not be denied, that a state-officer^ 
, may act in a capacity distinct from the duties of his office^ 
.'and it becomes interesting to ascertain, whether sueh wa» 
; the case^ in relation to the receipt of the proceeds of the 
^prvze Active, in order to shew, that the money never was in 
th^ actual possession of Pennsylvania. It is not the name o£ 
o£ce, any more than the name of baptism, that fixes the cha- 
:raoter of the transaction. A bond. given for a debt,^ to a 
Judge,.or a treasurer, does not become a public debt, because 
the obligee is described by hiaf name of office ; nor, on the 
. dtjier hand, will, a deposit of public money, become the pri-^ 
. ,vate property of a treasurer, because he omits to acknow- 
; ledge it, with his official addition. Itjs the nature of the 
^ act, ^nd the concomitant circumstances, that can alone de« 
/cide,' whether, it is done as a public officer, or as a special 
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agent* Let us, then, candidly, reriew the facts, upon this 
point of the controversy. 

By the final decree of the Court of Appeals, the question. 
6{ property was definitively settled ; for (to use the language 
of chief justice TilghmanJ " the Supreme Court of the 
^^ United States, having more than once decided, that the 
^^ old Court of Appeals had the power to reverse the verdicts* 
^' of juries, notwithstanding the law of any state to the con* 
trary, it irresistibly results^ from the establishment of this 
principle, that Gideon Oimstead^ and his associates^ were en^ 
titled to the whole proceeds 0/ the Active and her cargo\ and 
^^ may pursue them^ into whatever hands they may have fallen^ 
*^ unless, indeed, they have fallen into the hands of persons^ 
*' not subject to an action in the courts of the United 
** States." The right of property^ therefore, was vested ia 
Olmstead and his associates, by the decree of 1778, what- 
ever embarrassment they might experience, in prosecuting a 
remedy to obtain possession ; and it only renr^ains to prove, 
that no embarrassment did arise, (if, in this case, it could 
possibly arise] upon the ground of the exception suggested 
by the chief justice* l^et it be recollected, that the marshal 
sold the prize, after the final decree, and paid the proceeds into 
thi; hands of the judge of the Admiralty. In what charac- 
ter did the judge receive the money i As a judge, it was not 
his duty, but the duty of the register of the court, to receive 
it. In what character did he pay over the money to Mr* 
Xittenhouse ? As a judge, undertaking to execute his own 
decree, founued lipon the verdict of the jury, he was bound 
to distribute the money, in the specified proportions, without 
^ny stimulus y or temptation; from the executive, or legisla- 
tive, department of the government, and without exacting anj* 
. l)ond of indemnity, for performing his duty : and yet, exacting^ 
\ the judge would not make the distribution Y^ol even pay the 
■ shave claimed by the &tatej until he had received. Under the 
' executive and legislative resolutions of the 21 April and 2S 
, Nov. 1779> bonds of indemnity for a compliance with t:he re- 
qui$itiohs, which those resolutions contained. Nay, further^ 
when the executors of the jtudge were sued by Olmstead and 
his asso'ciaies, for the^ proceeds of the prize, they never at- 
tempted to shield themselves, by alledgirig the performance 
of an official duty, on the part of their testator, in pal'^injf 
over the money ; nor by appealing to the sovereignty of the 
state, for a release from their responsibility to the injured 
private citizens ; but, on the contrary, they, honestly, assign* 
ed and delivered, for the use of Olmstead and his associate,$> 
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the bonds of indemnity^ which the judge had, prudently, 
taken and preserved. Is it not obvious, then, tha\ the judge 
did not regard his receipt of the money as an official act; 

> that he did not retain it as a judge, but asa stake-holder; 
and that the payment to Mr, Rittenhouse was not made of- 
ficially i but in the exercise of the discretion of a stake- 
holder, upon approved security i Is it not obvious, also, that 
the state, in offering security to the judge, for complying 
with her .request, deemed a compliance to be unconnected 
with his official duty, which, otherwise, he was bound to 
perform, without any such inducement, at the hazard of im« 

- peachment i In short, in the nature of the transaction, and 
in the concomitsint circumstances, we find nothing of the 

judge J and every thing of the stake-holder* 

'i'he nekt inquiry is, in what character did Mr. Ritten^ 
hause^ the state-treasurer, receive and retain the money, deli- 
vered to him by the judge of the Admiralty ? When public 
money i» paid to the state-treasurer, he gives a receipt, but 
he never gives a bond ; and when he receives public moneys 
he is bound to account for it ; to pay it upon the warrants of 
the executive ; and to pass it over to his successor in office ; 
without imposing upon the governtnent any condition, or 
terms, whatsoever. Of ^11 these essential particulars, we 
find no trace in the transaction, to constitute an official act ; 
but, on the contrary, we find every occurrence to denote the 
character and caution of a stake-holder. Mr. Rittenhouse 
knew, that, by the decree of the Court of Appeals, the pro- 
perty was vested in Olmstead and his associates, when, ac 
the request of the executive and legislative departments of 
the government, he gave to the judge of the Admiralty, a^ 
an indemnity for paying the money to him, his own personal 
bonds, obligatory, not upon the state, but upon himself, his 
heirs, executors, and administrators. From that moment^ 
the law made him a stake-holder for Olmstead ; and pru« 
dence made him a stake*holder for himself. Accordingly^ 
instead of acting as the state-treasurer, hy making the pro- 
perty an item in his public accounts, we find, that he, imme- 
diately, assumed the position, that had been previously takea 
by the judge ; and, as a stakeiholder, finally, declared by an 
indorsement on the paper, covering the certificates (which 
represent the money in dispute)., ^^ that they will be the pro- 
*' perty of the state of Pennsylvania uahen the state releases 
*' ine from the bond I gave in 1778, to indemnify George 
^' Ross, esquire, judge of the Admiralty, for payiag the W 
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^* original certificates lAto (he state-treasury^ as the state's 
*' share of the prize." 

Mr. Kittenhousc, having thius received the proper^y^ as a 
stake-holder, or in pledge for his own personal incLeinm^> 
never, for a moment, surrendered t/ic possession iq the stat^. 
If it had 4)as$ed into the" treasury, it must have formed an 
item in the treasurer's account, for the ensuing month; but 
it never was alluded to, in any of the treasurer's accoutits, 
from the year 1778, to^ the year 180J. If it had passed into 
. the treasury, a. law would have been necessary to enable t)>e 
treasurer, to fund the certificates, and to receive the intpre>t, 
as in the case of other public securities, owned by the stat^ ; 
but Mr. Rittenhouse, upon his own authority, aQd without 
previous, or subsequent, appeals, to the legislature, changed 
. the property, from one kind of public debt, to another, in A/> 
. own name^ and received the partial payments of the principal 
of the stopk, as well as' the annual paymepts of the interest. 
■ If it had pa^^d into the treasury, or even if the ^tate had 
considered Mr. Rittenhouse, in this transaction, as the trea« 
surer, he would not have been admitted to a Jinal settlement 
of his accounts, without transferring this property to his* 
successor ; and yet, in the year 1 78.8, his accounts were fi- 
nally seuled, as state-treasujrer, aod a balance in his favour, 
exceeding £ 80()0, was actually paid to him. (a) If it had 
passed into the treasury, aad Mr. Rittenh^ase was bpu.nd 
officially tq account for it, he and his sureties (for, every 
state treasurer gives a bond with sureties) and his, and their 
representatives, might be compelled to account for it; but ao 
far from enforcing the official bond, as in a case of delin- 
^quency, we find the legislature, from time to tinxe, offering 
the douceur of ^n indemnity, to persuade the representatives 
of Mr. Rittenhouse, long after hjs death, to place the money 
within the. vortex of the treasury. In fine, if the;g9yernnaent 
of Pennsylvania ha4 felt a confid^nqe, either in its right of 
property, or of possession, .would it have suffered the clajiin. 
^to become almost obsolete, without a suit, or ^demand, 
.from the year 1778, when Mr. Rittenhouse rc;?eived the 

[a) l^Mbiimotit Justice. Am I to consider th^t statement^ of.a final seule- 
' ment of Mr. Kitten house's accounts* as a fact in the cause ? * 
» Dallas y I hare notloubt, as it is matter of record, that Mi*. Ingeno/lt.vf ho 
^ -WAS my coUeaguein tbdcaose, whea the- fact appeared, will admit that it is truly- 
stated. . . ' , ' 

Ingertotl^ Jt is true, that Mr. Rittenhouse's accounts, as trea^uref, were set- 
-tled ; and that an apparent balance' was paid to him. But ther^ Was no waiver; 
Uif the cj9«n«. for tlie specific property now in diBput«r 
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fund, unUl the year 1801, when the first act was passed,' to 
authorise an application for a transfer, with an offer of in- 
demnity, to that gentleman's representatives? Or if Mr. 
Rittenhouse's representatives had considered themselves, in 
any other light, than as stake-holders, could they, would 
they, have Refused, on that occasion, to transfer the property, 
to the treasurer ? Considering, ilien, the nature of the trans- 
action, the cortcomitant circumstances, and the conduct of 
the state, as well as of Mr. Rittenhouse, and of Mr. Ritten- 
house's representatives, we find nothing of the treasurer^ and 
every thing of the stake' holder. 

Unless truth and reason, are to be abandoned, at the sound 
of a name, or the exhibition of a figure, what remains to 
support the state pretensions of property, or possession? 
The namie of treasurer, I repeat, could not convert a private, 
into a public, fund ; and the figure, called the state treasury^ 
(which is, sometimes, to be found in the banks of Philadel- 
phia, Lancaster, and Pittsburgh ; as well as in the iron box 
of the treasurer) cannot be said to hold any property, cash or 
stock, of which the evidence is not contained in the public 
accounts. . And without the property, or the possessibn, of 
the subject in dispute; as well as without being named in* 
the process ; the question recurs, how could the state be. 
deemed a party to the suit, or be interested in its event? 
She created, it is true, a contingent interest for herself, in 
suits in which the judge, or the treasurer, might be involved, 
in consequence of her directing bonds of indemnity to be 
given ; but she might, with stronger reason, assert that ^he ' 
was interested, and, consequently, a party in suits brought 
upon thos6 veVy bonds, and so defeat her own security ; than 
assert, that she is interested, and, consequently a part)^ in a 
private suit, brought against a person, who has received the 
plaintiff's money ; merely because she chuses to say that the 
money belongs to her, and so deprive one citizen of his re- 
medy against another. It is conclusive, however, that nei- 
ther her right, nor her remedy, could,, in any degree, be af- 
fected by the decree in Olmstead's case. If she had a right 
to the proceeds of the prize Active, the remedy might be 
pursued against the representatives of Mr. Rittenhouse, 
notwithstanding that decree ; and the state has shewn thiar 
to be the sense, which she entertained herself of the law ; 
since, in the act of Assembly of the 2d of April 1803, 
(^passed, it must be remembered, subsequent to the decree) 
she directed a suit to be brought against Mrs. Sergeant and 
Mrs. Waters y if they refused, voluntarily, to transfer the 
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property from their own possession, to the possession of th^ 
treasury. 

IIL After this discussion, to estahlish the jurisdiction of 
the Court of Appeals, and the jurisdiction of che District 
Court, I approach, with reluctance, but unavoidably, the 
third proposition of the argument : — that the act of Assem^ 
bly, of the 2d of April 1803, and the orders of the gover- 
nor, for calling out the militia, afford no justification to the 
defendants. 

In the course of the prefatory remarks, with which the 
prosecution was opened, an opportunity was taken, to im- 
press upon the minds of the jury, a correct idea of the judi^ 
cial power y and of the military authority^ of the state, as well 
as of the union. A painful anticipation of this part of the 
defence, led to the statement of two great constitutional re- 
sults :—l. That the exercise of thQ judicial power of the 
United States could not, lawfully, be obstructed, by an indi- 
vidual state ;.nor by any department of its government. 2d, 
That an individual state can never keep a military force^ ia 
time of peace, without the. consent of congress ; and much 
less employ a military force in opposition to the judicial pow-^ 
er of the United States. You have seen, however, not only 
that these things have been done ; but that the governor of 
Pennsylvania has thought it proper, to engage two learned 
advocates, to justify and applaud the acts, in the faC^e of the 
worlds tt is my duty, to prove, that the a(:ts were unconsti- 
tutional, illegal, and unjustifiable % buti while I regret the fa- 
cility of that task, I never shall think myself, nor shall I at- 
tempt to induce you to think, that the errors, which have 
been committed, proceed from a lawless, or depraved, dispo- 
sition* A divided responsibility, is, too often, no responsi- 
bility ; and many an act is passed by a legislative body, upon 
the general faith and credit of its correctness, which the in- 
dividual members, upon deliberate reflection, and the stake 
of personal character, would not espouse, or vindicate. The 
General Assembly of Pennsylvania, however patriotic and 
enlightened, cannot claim an exemption from the fallibility of 
every human institution. The responsibility of an execu- 
tive magistrate, also, is of a nature so delicate, that, in the 
effort to do right, between the theory of constitutional obli. 
gations, and the sometimes equivocal, or obscure, injunc- 
tions of a statute, the most upright man may, innocently, 
mistake the path of duty. The governor of Pennsylvania, 
if he claims no exemption from the fallability, is, certainly, 
entitled to ever}' indulgence, for the errors, of the hun^an 
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judgment. But, under the influence of these concessidns, 
X must pray the jury to consider well, what the legislature 
has done, and what the executive magistrate has done, not 
with a view, retrospectively, to criminate the motives of qt- 

^thcr,'but to guard, oy the expression of judicial disapproba- 
tion ;-— by the verdict of a jury, and the judgment of a' 
court ; — against the influence of so dangerous an example. 

1. t^onsider the legislative acts. The act of the General 
Assembly, of the 2d of April 1803, should be considered in; 
«rwo points of view ;— ^r^r, ad to wh^t it did ; and, second^ as 
to what it authorised to be done. First ; Independent of the 
unfounded allegations of the preamble, which have, already,, 
been sufficiently a subject of animadversion, the act declares, 
** that the jurisdiction entertained by the Court of Appeals^ ip 
Olmstead's case, tt^a* illegally usurped and txercised; that the 
decree of the court was null and void; that the jurisdiction 
entertained by the district judte in the same case, was tllegaU 
ly usurped and exercised ; ana that his decree was in mani-/ 

•-fest violation of the amendment of the constitution, and 
OUGHT NOT TO BE swppo'eted, or' obCyed." Secondi The 
act (am/>ng other tbinc^s) required the representatives of Mr. 

, Rittenhouse, to pay the money into the treasury, " without 
regard to the decree of the District Court ;" it required the ' 
governor, " to protect the just rights of the state, in respect 
of the premises, by any further means and nieas^res^ that he 
may deem necessary for the purpose ; and^ alsoj to protect the 
persons and property of the respondents ^ from any process 
whatever^ issued out of any federal court ^ ip consequence of* 
their obedience to the requisitions of the act ;'' but empow* 

^ ering the governor, in the name of the commonwealth, to 
give the respondents, in the case of a voluntary payment oJT 
the money into the treasury, a suficient instrument of indemn ' 
nity. 

Let It be remembered, that, at the time of framing this le« 
gislative denunciation, the jurisdiction of the court of ap* 
peals had been deliberately and repeatedly affirmed, by the 
unanimous vote of the old congress /excepting always the in- 
terested negative of Pennsylvania) oy the unanimous ju(|g« 
nent of the supreme court of the United States ; and even 
by the opinion of a majority of the judges of the supreme . 
court of Pennsylvania. The jurisdiction of the district judge^ 
to enforce the decrees of the court of appeals, had, also, been' 
affirmed, eight years hefore, by the supreme court of the [ 
United States, in the case of PenhaUow v. Doane; and, in the 
mit KtiRgss v. Rittenhouse the chief justice M^Kean^ as weU 
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0shia brethren (constituting the supreme court of Pennsylva.- 
nia) could have entertained no doubt. of the competency^ any* 
more than of the impartiality ^ of the federal tribunals ; since 
he, as well as they, expressed a wish, that some mode might 
be adopted for trying the case of the Active in the supreme 
court of the United States ; and both he and the\ must have 
Icnown, that there was no practicable mode, but by instituting, 
the process in the district court, which possesses ^a:c/u«/vc origin 
nai cognizance of admiralty and maritime causes. 1 he case of 
the At tive. was, then, in all its points, of fact and law i of mer- 
its .md jurisdiction ; a subject ot^Wic/a/ investigation ; and aa 
long as the constititions, federal and state, should continue 
in force, it is obvious, that the case could not, lawfully, be 
transferred, from the judicial^ to the legiftlative^ department 
of either government, for the p\irpose of revising, condemn-; 
ipg, or annulling, any decree, pronounced in the court of ap*. 
pe:^ls, or in the district court* It is true, that a political quesr , 
tion might have arisen, which the state would have a right to 
decide for herself,— -whether, upon the sense of the injury, 
which she supposed was inflicted, she chose to withdraw 
> from the confederacy ? But while she chose to continue a. 

• member of the Union, upon every principle of good faith,* 
- or of republican submj^ion to the voice of the majority, she. 

was bound by the authority of the union, expressed through. 

the regular organs of government. Thus, the acts of. 
; the state in 1778, and in 1803, might have been deemed 
f evidence of her intention to secede ; yet, as an actual seces-^ 
; fiion did not follow ; as Pennsylvania has never ceased tQ^ 
\ par.tiiipate m the blessings of the union ; we must say, that,. 
\ inisiaking her powers and her rights, *she has attempted to^ 

ex«ircise, by law, a judicial authority ; and that the attempt,. 
: being, manifestly, unconstitutional, was, necessarily, inopera* 

\ tivt. . . ? 

Whatever, therefore, the act of 1803 did, with a view to 
vacate ^nd defeat the decrees of the F^ederal Courts; or to, 
e.ncourge popular ppposition to them, by declaring, that' 

• they ought not to be supported or obeyed; or to seduce the 
reptenentativesof Mr. Rittenhouse, into actual disobedience, 
by threats of prosecution^ or offers of indemnity ; it is for the 
honor of Pennsylvania, to con^xAiiT as never done* Certain 
it is, that abstract declarations of political opmion, or general 
claims of right, though always useless, and, sometimes, in- 
decorous, are less dangerous, when allowed to pass off un- 
jioticed, tbi*n when encountered with argument, or denial.^ 
Within this description, I class the declarations and claims ; 
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0f the Act of Assembly ; nor will I permit myself to im:(« 

fine (though the attorney general of Pennsylvania has so 
construed the act) that the legislature intended to authorise 
the maintenance of its declarations and claims, by torce of 
arms, by rebellion, or by revolt. It will be agreed, by every 
man of intelligence and candor, that^ in order to prove a de- 
sign, to authorise the employment of military Jorce^ in oppo- 
sition to the civil authority ; or, in other words, that in order 
to prove a desi^ on the part of the legislature t?f a Hate^ ta 
take arms against the government of the union; the deed, or 
the language, which bespeaks so lawless, and so desperate, a 
design, must be plain, positive, and unequivocal. Now^ 
what legislative deed, or language, compels us to this last re- 
sort of rational interpretation ? In the case of a refusal to pay 
the proceeds of the prize Active voluntary into the treasury, 
the legislature directs the attorney general to sue the repre- 
sentatives of Mr. Rittenhouse, * and to proceed as speedily^ 
as the course of legal proceedings will permit^ to enforce the 
recovery and payment." In the case of a voluntary compli-^ 
ance, too, the governor is empowered to give a sufficient in* 
strument of indemnity. In either aspect of the case, we per- 
ceive, so far, a' legitimate course of conduct, to enforce the> 
claims of the state. However unfounded they may be ; but not 
a word of the employment of military force. The act con* 
tains, however, these additional expressions : *^ That the go* 
Vernor is authorized and required, (1st) to protect the Just 
rights of the state^ in the premises, by any further means and 
fneasures^ he may deem necessary for the pnrpqse ; and (2d)i 
also to protect the persons and properties of the respondents^ 
from any procesii whatever y issued out of any Federal Court^ 
in consequence of theil* obedience." Still we can perceive 
no express authority for the employment of military force ^ 
nor is the design to create such an authority necessarily impli'm 
(ed» The object, of protecting the just rights of the state^ 
tnight be pursued, without military force ^ by an appeal to the 
courts of justice, either in an original suit, or in the course of 
an appeal, in the existing suit, from the District Court to the' 
Circuit Court, and thence to the Supreme Court of the Uuitedt 
States; if the governor deemed thoae means andmeasuresf 
necessary for the purpose. The object of protecting the per* 
sons and property oif the respondents, might be attained* 
without military forccy by an appeal to the writ of fiabeas cor-^ 
pus^ if their persons were arrested ; by actions of trespass, if 
their property was seized ; or, in case of any actual injury, b/ 
tiie^ remedy promised in the bood of iBdenmity if sjbiottld ^^ 
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goverqof deem those means and measures neeeasarjr for the 
purpose* But it is incoiiqeivable, how the employment of a 
military force (for what ? and against whom ?) could protect 
the just rights of the state, unconnected with the protectiotx 
oJF the persons and property of the respondents ; and it is sk 
lingular protection afforded to personal liberty, and private 
property, which converts the houses of the respondents into 
a prison; and substitutes the military guard of a centinel . 
and his bayonet, for the civil guard of a' marshal and hi» 
key ! 

If, then, the employment of military force is not express- 
ly authorized, nor the design of authorizing it necessarily- 
implied, in the act of 1803, it is due to the legislature to re- 
mark, that whenever the executive magistrate is directed to 
perform a duty, it is understood, that he is to perform it, ia 
k lawful manner. Thus, bv the act it is declared* that the 
governor, shall emptov, for the contemplated objects of pro- 
tection, *^ any further means and measures^ that he may deem 
necessary i" but every lawyer, at once, perceives, that lawful 

• means and measures are alone within the grant of authority^ 
and that the law presumes, that nx> means and measures ever caa 
be deemed necessary^ which the constitution and Islws forbid t9 
be employed. What, therefore,let us enquire, was the previ* 
ous state of the law on the subject ? By the constitutions^ 
federal aiid State, it is a maxim adopted as essential to the 
code of a free government ; it is a principk held sacred, as 
thej)alladium of the liberties of the country ;— that themilita^ 
ry<t shall be kept hi strict subordination to the civile power, 
furduing the direction of this principle, as a polar star in the 
political hemisphere, the constitution even fetters the author* 
ity of congress, ** to raise and support armies," by a decla« 
ration, that ^^ no appropriation of money for that; use, shall 
be for a longer term than two years." And the act of con. 
gress, which enables the president to call forth the miUtta^ 
•' whenever the laws of the Cnited-States shall be opposed^ 
or the execution thei-eof obstructed, in any state ;'' expressly 
requires, as a condition precedent to the call^ that it^should be a 
case of ^^ combinatiQn too powerful to be suppressed by the 
Ordinary course of judicial proceedings^ or by the pbwers vest' 
ed in the marsjfiafhy the act ;" ^to wit, powers similar to those 
possessed by a sherdf under the state laws, to summon the 
popte commitatus) it expressly limits the use of the militia so to 

^ b^ called forth, to the es^piration of thirty days^ after the 
commencement of the then next session of congress ; and it 
expressly enjoin^, ^^ that whenever it may be iiecesaary, in 
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me JMdffinent of the president, to u«^ the military forco 
hereby directed to be called forth, the prenident vhall forth* 
withy by proclamation^ command such inntrgents to disperse^ 
and retire peaceably to their respective abodes, within a Umim 
ted time!'^* Such is the cautious policy of the federal govern* 
ment, even when \i formally authorises a resort tamilitary force^ 
m aid of the civil power i And, yet, we are told,that the state 
government, without authorising a resort to mUitary force, ia 
express terms, or by necessary implication, has, in a vague 
and general expression, enabled the executive magistrate of 
Pennsylvania, to array her militia, in hostility to the civil poW'* 
er of the . umon /-—unsanctioned and unsupported by any 
coi)rt, magistrate, sheriff, or other officer of justice ;^-Hmcon* 
trouled by any restriction as to numbers, or any limitatioa 
as to time ;r— and unincumbered even with the duty of- pro« 
claiming the warlilce occasion, or of warning the ohnoxioua 
parties of the danger that threatened them ! Never, in the his* 
tory of any country, not governed by a military despotism^ 
shall we be able to trace an authority over the public force^ 
^ doubtful in its grant, yet so absolute in its operation, as 
ihaty which the attorney general has claimed, on the present 
occasion, for the republican governor of Pennsylvania. 

But recurring to our view of the law, previously to the 
act; of t80$, we find, that th^ restraints of the federal con* 
atitution, upon the military authority of the individual 
^ates, are fairly recognized in the code of Pennsylvania* 
The lOth section of the, 1st article, having declared, that no 
M:ate should* without the* consent of congress, ^\ keep troops^ 
ip time of peace, or engage in war, unless actually invaded^ 
or m such imminent danger, as will not admit of delay;" 
the militia law of Pennsylvania, in perfect good faith, de- 
ojares that in those cases, but in those cases only ^ shi^ll the go- 
vernor have a right to embody any part ojf the Imilitia. The 
words are, emphatically, these :— '*" That whenever it may 
be necessary to call into actual service any part of the mi- 
litia, in case of rebelUon^ of an actual invasion^ or threatened 
invasion^ of thisy or any of the neighbouring states^ then it 
shall and may be lawful for the governor to order into actual 
service, such part of the militia^ by classes^ as the exigency 
may re^re^j^ The militia law was enacted on die 9th of 
April 180r, four years subsequent to the act under immedi- 
ate consideration ; and, yet^ unless the attorney general of 

- • See the act of the 28 Feb. 1795.. 3 VoL p. ISa 
t See the act pf^assembl/ of the 9th of April 1807', 8 VoLfi, 227, t. Si, 
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Pennsylvania shall discover it to be tf ^cae of rehettion^ X 
know not howr he can reconcile the imputation, that the le- 
gislature intended in 1803, to authorise taking arms against 
the judicial authority of the union, with the total exclusion 
of such an intention, from the principles, words, and mean- 
ing of the legislature in 1807. 

2. Consider the executive acts. Having thus endeavoured 
to rescue the legislature, from the design of authorizing an 
appeal to atms against the United States, you will perceive^ 
that it is immaterial to the next view of the subject, whether 
that design was, or was not, entertained $ for, if it was enter- 
tained, the act of assembly, passed to carry it into effect, was 
tmcanstitutional ; and, consequently, on either hypothesis, the 
governor had no authority to call forth the militia. In 
speaking thus, it is not my wish to depreciate the character 
of the executive magistrate ; who (I am told, and 1 believe] 
possesses many virtues, and much good sense. But I mean, 
simply, to state, that it, unquestionably, was his misfortune^ 
upon the present occasion, to have been misinformed, (p^^* 
haps, misled) b} others ; or to have erred in the exercise of 
his own judgment. Thus, under the general injunction, to 
pursue the objects of the act, " Ay any further means and 
measures^ that he may deem necessary^'*'* this governor was^ 
undoubtedly, induced to ^^tm military means and measured 
necessary to the purpose ; and to presume that he had a power 
ta employ them : for, in the letter, which he addressed to 
General Bright, after aituding to the information, that a per- 
emptory mandamus had issued, from the Supreme Court of 
the United States, to enforce the decree of the district judge, 
he continues in these words :•— *^^ It becomes my duty^ in obe- 
dience to the injunction of the aforesaid act of the general 
assembly ; and, in virtue of the powers vested in me by the 
constitution and laws of this commonwealth^ I, Simon Snyder, 
governor of the same, reposing special trust and confidence 
in you, Michael Bright^ ^c. do hereby authorize and require 
you immediately to have in readiness, such a portion of the 
militia under your eommandr as may be necessary to exect^e thi^ 
order ; and to employ them to protect and defend the per- 
sons and the properties of the said. Elizabeth Sergeant and 
Esther Waters, yrow and against any process founded on the 
decree of the said Richard Peters^ &? c. ; and, in virtue of 

which, ANY OFriG£R, UNDER THE DIRECTION OF ANY COURT 

OF THE UNITED STATES, may attempt to attach the persons, 
or the property, of the said E. Sergeant and E. Waters.'* I 
will not pause to animadvert, upon the extraordinary latitude 
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f>f discretion, thus devolved upon General Bright ; cor agaia 
to deprecate the evil consequences^i with which the orders, in, 
every point of view» were pregnant. But, it has been shtwn,. 
that although the act of 1Q03, made it the duty of the gover- 
nor, to protect the persons and properties of the respondent^ 
it did not authorize the employment of mihtary force : and it 
remains, the arduous, the impracticable, task of the counsel 
for the defendants, to shew that military orders, commimd* 
ing a military opposition, to any ojfficer^ actmg under the dU 
rection of any court of the United Staters ^ could possiblv issue^ 

IN VIRTUE OF ANY POWERS, VESTED IN THF GOVBKNOR, BY 
THE COMS<TITUTION AND LAWS OF THE COMMONWEALTH ! 

If the governor had no authority to command^ the milijtia 
could have no right to obey. It is, however, the inherent 
jnaladx of the defence, to discolour and pervert every object 
that it encounters. We have seen the sovereignty of the 
state so magnified, as to over-shadow and eclipse the sove* 
reignty of the United States. The legislative power, of an 
individual member of the confederacy , has been so extended 
beyond its pt;oper sphere of action, as even to absorb the jw 
dicial power of the union. And now, so lar from holding' 
the military in strict subordination to the civil power, the. 
attorney general of Pennsylvania, has inculcated the doctrine, 
that obedience to a military order .^ in direct violation of the* 
judicial ai/MoriVy, carries with it perfect justification, and 
absolute impunity. But from what extraneous source can 
such a privilege be derived ; for, it is certainly unknown to^ 
a governnlent of laws ? In England^ the soldiers, who obeyed 
the command of their officer to fire on the mob, in St. 
Georges fields, were tried for murder. Before the revolu- 
tion, the soldiers, who fired on the people in Boston^ bv the 
command of captain Preston, were tried for murder. If an 
executive, or a judicial, magistrate, issues an order contrary 
to law, in England, or in America, he, and his agents in ex* 
ecuting the order, are responsible, criminallv, as well as 
.civilly, for every injury to the person, the property, or the 
rights, of, private citizens. An embargo laid b> the British 
monarch, in a time of peace, would expose the minister, as. 
Well as the subordinate officers of the government, who act- 
ed in the case, to prosecutions and suits ; but for a resort to. 
the indemnity of an act of parliament. And We all know^ 
that an embargo,' laid by congress, has not been consideVed 
as excluding the personal responsibility of any officer o\ the 
union (from the president of the United States, to an inspec- 
jtor of the customs) who should be engaged in the execution 
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of an unconstitutional regulation* The ordera, or Ihe in-* 
striKti^ns, of the chief magistrate, whether he acts in a ctvil,^ 
or in a military^ capacity, lose their obligation aind their 
naiiction, the moment that they surpass the boundaries of the 
Jaw. Judge Johnson so decided, in the late instance of the 

President's instructions to the collector of the customs at 
Charleston; and, after repeatedly refusing to admit the in- 
structions of the president to be read, as justijicatory evi^ ^ 
ttitnce^ in favor of the party obeying them, it was expressly 
adjudged^ by tbe Suprenje Court of the United States, in the 
case of Little et aU v. Bar rente et aL ** that the instructions of 
the president:^ issued to the commanders of the public ships ^ 
war^ could not change the nature of the transaction, or lagaiize 
an act J whicht without those instructions^ would have been it 
plain trespass,^ * Under these decisions, several meritorioui 

* In Tulidt V, Seaman, the cotmsel for Tilbot offered to read the instructkmft 
of the president to the commanders of public vessels of war; to which the. 
counsel for Se iman objected. 1 Craacb Rep. 10. in note. 
' Cbiise,' Jnsnce. I am against reading the instructions, becaose I am against 
bringing the executive into court on any occasion. It has been decided, s^as t think 
m this court, that instructions should not be read. I think it was in a case of 
instructions to the collectors It was opposed, by }udge Iredell^ ai>4 the o|^>osr«- 
tion acquiesced in by the court 

l\ittfrsoth Justice- The instructions can only be evidence of the opinion of' 
tbe executive, wbicb U hot bimiimg ufion i/*. 

Martball^ Chief Jusncc. I have no objectiOB to hearing them, imt tbey toiH 
have no it^fluence on my opinion.. " ' 

Moore^ Justice* Mr. Bayard can state all they contain^ and t^hey may be con- 
^viRted a^ a part of hi* argument- 
. Bayard, May I be permitted to read them, as apart qfmy^ecb? 

9he Court, We are willing to hear them as the opiiuon of Mr. 3<iy2^rd> bui 
fu^ as tbe opinion of tbe executive. 

In the case of Muri^ay v Ibe Scboantr Charming Betsey, (2 Cranch^s Uep 78. 
in wate^^ Mr« Daiias offered to read the president's instructions to the navy, to 
shew the cotemporai^eous e&position given by the executive |o an ^ of congress. 

Chase, jliistice^ , said^ that he was always against readiiig the instructions of. 
the executive ? because, if they go no farther than tie law, they are unnecessary / if 
they exceed it, they are uwojorranted. 

Manbaii, Chief Justice I urderstand it to be admiuid by bo^ parties, that 
the instructions are part of the record* The construction, or effect^ ^hey are to 
liave, will be the subject of further consideration. 

Chase, Justice. I can only say I am against it, and I wish it 'to be generally 
known. I think it a bad practice, and shall always give my voice agKiiistJt. 

And, in the final opifdon of the court, it is said^ *" capi. Murray 'sjW!£4Ert w€re 
J&tich^ff might %ocU have induced him to consider this (the capiur^ vessel^ <9 at>. 
"srwm vessel vjithin the /aiv, (s^c *'yet as the orders themselves were tun authorized , . 
J^ tbe, law, capt- Murray was condemned to pay the full value of the vessel an4 
Ser cargo. 

Eut in Little et al. y. Barrame et al. (2 Crmch't Rep* l^O.) tli« eflfect of exe- 
ctttive, military orders, addressed to miMtary ajficert^ was exj^essly considered^ 
and dieUberately (lecide4« 
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Aatal oflScers were niade Hahjc, as wrong doers, t© private 
sBufferers ; having exceeded the authority of the law, though 
they complied with the, letter of their orders.* 

After all, the true^ and only ground, of justification, in the 
'performance of a puhlit duty, military, or civil, is, obedience 
to the order of a superior^ in the regular course of a lawful ser" 
vice. If troops, in time of war, are ordered to attack an 
enemy, to destroy a town, to break down inclosures, or, in 
shorty to do anv other act, in the regular course of warfare, 
obedience is a duty, and the command a justification. But 
if, in a time of peace, trobps are ordered to attack the citi- 
zens, to prllage a barn, or to rescue a prisoner, or, in short, 
to do any other act, which, is not in the regular course of 
lawful service, disobedience becomes' the dutv, and the com- ' 
mand itself constitutes an offence. So in the present case, . 
if the militia had beep ordered to subdue a rebellion, or to 
repel an inrasipn, obedience would have been a duty; for 

•Tbeo/in/ow of ibe court, after stating, that thenon-intercourse-act did not aos^ 
thorize the seizure of any American vessel, bound or sailing, from a French 
port ; atid after reciting the president's instructions to the naval officers, " to be 
vigilant, that vessets or cargoes really An^erican but covered by Danish, or other 
foreign papers, and bound ro, or from, French ports, do not escape you ;** 
prcMieeds as follows :— 

These orders given by the executive under the construction of the act of con* 
,^ess made by the department to which its execution was assigned, enjoin the 
seizure of American vessels sailing froni a French port. Is the officer who 
obeys them liable for damages sustained by this misconstruction of the act, or 
■will his orders excuse him \ If his instructions afford him no /protection, then 
the law must take its course, and he must pay such damages as are legally 
awarded against him ; if they excuse ah act not otherwise excusable, it would 
then be necessary to inquire whether this is a case in which the probable cause 
which existed to induce a suspicion that the vessel was American^ would excuse 
^ the captor from damages when the vessel appeared in fiLct to be neutral. 

I confess the 6rst bias of niv mind was very strong in favour of the opinio^ 
tliat though the instructions of the executive could not. give a right, they might 
^ret excuse from damiiges. I was much inclined to think tfiat a distinction ouglft 
to betaken between acts of civil and those of military officers; and between 
proceedings within the body of the country and those on the high seas. That 
implicit obedience which military men usually pay to the orders of their super v 
ers» which indeed is ipdispensably necessary to every military system, appeared 
to me strongly to imply the principle that those orders, if not to perform a pre- 
lii^ted act, ought to justify the person whose general duty it is to obey them, 
and who is placed by the laws of his country in a situation which in general 
requires that he should obey them. I was strongly inclined to think that where, 
in consequence of orders from the legitimate authority, a vesseMs seized with- 
pure intention, the claim of the injured party for damages would be against that 
government' from which the orders proceeded, and would be a proper subject for 
negotiation But I have been convinced that I was mistaken, and I have reced-^ 
ed from this first opinion. I acquiesce in that Of my brethren, which is, ihzV 
the instructions cannot change the fiature of the transaction, or legalize an aqt 
which without those iitstfucuons would have been a^ plain tresp^^^Sr 

R 
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such an order is ia the refi^aUr courae of lawlal 9ftrvtce,'Juit 
when hiiv were ordered, to resist antf afficer acting under tf^^ 
direction of any court of the United States^ the service \va» 
plainlv^ and positively, unlawful^. and. every .man enjg;«g.ed in 
performing it, proceeded at his own peril. 

Here, then, I pause* I have travelled over the whoUi 
field of the defence, as. well as of the prosecution, to affor4 
an ppportuDitN for the adverse counsel, to oi^et me on every 
point of the argument* The effort has exhausted my strength, 
and, certainly, has been a test of your patience and attention* 
It is some consolation, however, for the court, ^s. ;v&ll ,as for 
myself, that little will remain for a concluding addre&9 to the 
^ury, except the necessary answer to any new ,pi>atter, whioK 
|he ingenuitv of Mr. Ingersoll shall suggest* 

Saturday y SOth AfiriL 

Mr. Jared IngersolL I have not the honqr ;to he an officqr 
of the state or United States, and can have no pecallar sen* 
silnlity in either of those respects ; a private individual, one 
of the people, so by choiize, my intert^st is the .same as the-' 
most obscure member of the community. 

in one particular I agree with the attorney of the United 
States ; — the question that presents for consideration is aw^ 
fully important ; and if (as,J trust you do^ you possess ^orr 
titnde to meet it, your situation is enviable beyond any thtn^ 
that could offer out of the United States. 

Mark my words : the decision in this c^use w\W be a me^ 
morable precedent in the judiciary annals of Pennsylvania. 
Let your verdict be the result of your judgment, not the 
weak effect of fear. 

Thirty vcirs and more, frpm i77B to 1809, have the state 
$ind the United States been parties to the present controver- 
sy ; and yet we are told it is so plain that there cannot be two 
opinions on th*^^ subject ; error is crime^ 
^ After a long siispension of proceedii>g3, a decree of thft 
District Court of this state glasses against the precise specific 
indentical property claimed by the 8t5|te against^Gideon Olm^ 
stead ; the Qtate are dispossessed : I say the state ; I do not 
mind names;^ treasurer or stake-faoldet*. The possession of 
my agent is my possession : wrest from him and you take it 
from me. 

By an amendment to the constitution of the United States, 
the federal courts have no jurisdiction againist a state ; antj. 
their cliim, it is said, has been conclusively determined 
l^ainst tl^em in a suit in vvhich they xieither were, nor were 
P9J[istitutioBally obliged to become, parties, , 
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XiiipreArkteitt^ polkiei«na! is this the ftn^eadment soloqg 

Wd zesUcHisly insMted «ipoii, whkh remained undtr delibe- 

p«:e <sotisideratioB and was critkaily examined from 1778 ta 

1781? The states may not be named ^^ defendants in the 

^ocess from federal courts: only observe ^this precaution 

ui formi our claims, oqt rights of qualilied sovereignty^ our 

ii|ll) we submit to the eicereise of \ our jurisdiction: it is not 

^kxax we have any reason for asking the amendhient ; only 

BVft appearat^ces, and we are satisfied. You, the United 

V States in congress, shall shew a jealousy of state judicator, 

s4es; we, in return, will place implicit conSdence in those of 

iSlk^ United States* We contend, indeed, on general prioci«^ 

]iles, that it is inconsistent with the idea of our remaining 

states, independent sovereignties, that we should be amena- 

Jbile in federal courts of justice, by coovpulsory means ; that 

it woukl reduce us to the rank of common corporations^ 

But l^t us only be amused with the sound of state and sove* 

yeignty, and we are content: a mighty boon! and is sucb 

languSee characteristic of the sound sense of Massachusetts^ 

yivSa whose delegates t^e proposal of this amendment origin 

SMted i would not they consider such observations, as insult? 

^i' mockery of theiir understandings? casuistry somewhat si<- 

wilar •CO' the answer of the advocate for the forcing act W 

called, who, on hearing an enquiry whether the powers con^ 

&t:red Oft dUstom-house officers, did not interfere with . the 

jfourdi ^rtiole of amendments to the constitution, which pro« 

«rldep that no warraofs sk^l issue but upon probable cause, 

supported by oath or affirmation, in order to secitre against 

-^^ttneasieiiabie se^r-che^ and s^xures^ cut tht- Gordian knot hy 

sayings ^^thtn make the seizure without issuing a warrant, 

^md thfs objection is obviated ;" determine the rights of the 

•iiifate without makit^ them parties. Such is the facility q£ 

4tvadil)g^>cofn8titution^ reetriotionS) however important, by a 

literal interpretation. 

Oh great occasions, mimiteness of method ouglit not to 
i»e scrupukKMly observed : yet, as accuracy of distribution 
coontributes to perspicui^, I shall class the observation^; 
.•which I hav^ to offer at this time, in the following order. 

Two general questions conopriae the whole of the present 
-CMisie. First, i{ad the l6(}eral court j^H'tsdiction in the sute 
of Gideon Olmstead against Mrs. Sergeam atid Mrs.Waters, 
.to idetermkie on the claians attd interests of the state of 
JPsennsylvania f : 

• Seccmdiy. I^ the process of a court nm having jurisdio- 
.^ion .voiidafafe4My^^«r iibsoiiMty ▼ciii $ and nay it he jre^iifi^ 
ed by force ? 
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I feel no trembling While we examine the extent pf federal: 
judicial aajthoricy ; 1 acknowledge no power, in this country^ 
too high to have its claims tested by the. touchstone of the 
g(reat charter of our liberties, the constitution. 

As we advance in the discussion, the controversy rises in 
importance, until, I confess, I feel oppressed with its weight* 
I thought, when I came into court, I had onh to defend my 
clients against a charge of misdemeanor. How have I been, 
mistaken as to the enormity of the offence imputed^ and the> 
principle on which the prosecution rests. 

The zeal of Mr. attorney, the honest zeal (I do not cen- 
sure it), has induced him to say, that the crime of opposiof^ 
by force of arms the judiciary process, was worse than trea- 
son or murder. 

Acjting in the, humble sphere of circumscribed obedience, 
undvr the orders of the co:nmander in chief, in consequence 
of an act of the legislature, without one single intemperate^ 
act of violtnce, beyond the limits prescribed to them by 
what they had been taught to respect as authority. This is 
the whole extent of the enormity practiced by my clients* 

All emanates from the people, we are told ; laws are of no 
value unless capable of being enforced, and to resist the ju« 
diciarv is to undermine the government and to destroy civit 
authority. 

Give me leave t^ say, on the other hand, that when the ju* 
diciary (state or United States) exceeds its opnstitutional 
bounds, it ceases to be civil authority, and may and ought ^ 
.be resisted. 

I am one of those who Venerate. the judiciary as a co-ordi- 
nate branch of government, equal, not superior, to the other 
departments. Take, then, an instance from the legislative 
authority; the 9th section of the 1st article of the consti- 
tution. of the United States, in these words: ^^no bill of 
attainder or ex post facto law shall be passed." . . 

Suppose congress to pass an act of attainder, attainting a 
xnan of treason by name, and I see the marshal dragging the 
victim to execution through the streets ; should I not oppose 
by force, aye, and with the bayonet at his breast, if the most 
effectual weapon of resistance, or I. should not dei^terve the 
name of citizen o^ jman. Such proceedings would be usur-> 
pation, not government. 

Can you claim more submission to a decree of court than 
to an act of cougress i both must be obeyed if within the 
limits of the constitution; neither, though^ under and in 
(^onsequencfi. of the constitution, unless m pursuance of and 
ijx conformity thereto* • ' ' 
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The fortune, diameter, aifid personal liberty of my clients 
, lire lost to our vi^w in the more alarming aspect of the caase 
-exhibited by Mr. attorney* 

' His penetrating eye eniabled him to perceive thatke could 
not expect to succeed in this prosecution, unless he could re- 
inbve from your minds the idea of the sovereignty of the 
^tate, except as in the hands of the people at large, not aa 
-organized governments* 

Your duty now. imposes a responsibility of the most itn» 
portant kind. Your verdict is to be founded upon a consi« 
deration of the claim of Pennsylvania to the character of a 
ifree and independent (commonwealth, as an organised go- 
vernment, 

I join issue with my learned antagonist upon this most 
.interesting question, the opportunity of contending for th6 
right of the state ought to give to the most unpracticed lips 
a degree of force of expression. 

Follow Mr. attorney, then, I pray you, to the memolrable 

•poch, the 4^h of July 1776: he has led the way; I only 

pursue : the pulse of patriotism will throb with increased 

strength while we read the concluding part of the declara- 

. tion of American independence^ 

" We, therefore, the representatives of the United States 
-of America, in general congress assembled, appealing to the 
Supreme Judge of the world for the rectitude of our inten- 
tibns, do, in the name, and by the authority of the good peo- 
'ple of these colonies, solemnly publish and declare, that these 
united coloni^s/are, and of right ought to be, free and inde- 
pendent states $ that they are absolved from all allegiance to 
the British crown, and that all political connections between 
them and the state of G^reat Britain, is and ought to be to* 
-tally dissolved ; that SLsJree and independent states^ they have 
full power to levy war and conclude peace, contract alliances^ 
establish commerce, and' to do all other acts and things 
which independent states may of right do ; and, for the sup- 
port' of these -declarations, with a farm reliance on the pro- 
tection of Divine Providence, we mutually pledge to each 
,other our lives, our fortunes, atid our sacred honour." 
^ Was it intended ta merge the state governments in that 
of the United Stated r Was consolidation or confederation 
designed? If the form«ir, why substitute state, for colony?' 
•On that supposition, it would have been more correct to have* 
vsaid,. the people of these States, have full power to levy war; 
, aot that 'the states hate such power, and to do all other acts 
and^things'i^bichindeptode^t states may of right do. . If 
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^e sovereignty was considered as only in the people^ whenci^ 
I acknowledge it originates, and not in their organia&ed go* 
vernments also, who are to exercise it for thent, as I coo* 
tend^ why did the members subscribe that glorious instru* 
<nent b\ states i 

The inference is irresistible, that on that day, memoraUe 
in the story of man and nations, Penn8>'lvama bec^nte a free^ 
sovereign, and independeni state, in her organized governi- 
oient. At this period, an intimation to the contrary would 
have provoked personal violence, from which, even the hAil 
of congress would not have afforded an asylum. 

Cotemporary exposition is of persuasive inftnence. 0«l 
the 15th of July 1776, only eleven days after the declaratiosi 
of /independence, the convention met to form a constitution 
for this commonwealth. They concluded their labours om 
the 2ath of September, in the same year in which they daina 
for Pennsylvania the rights of a free and independent stat^ 
So be exercised in a form of government, in the distributioa 
of whose powers, legislitttve^ executive, and judiciary ; thejr 
Acknowledge the controul of no earthly authority, save aadL 
•except that of their constituen s, the people of the state. 

Delegates were sent to congress, to manage the comimm 
concerns. It ia, however, the nature of ^1 federate ^vern- 
onents, from the remote period of the Grecian republics, assoi- 
ciated under the Amphyetmnlc council^ to the recewt coo£ew 
deration of the Khine, that the extent of the powevs of th^ 
common council, must depend upon the terms of the league 
,and treaty, be matter of social compact^ and ^lerived frooa 
ihe grants and concessions of the individual estates. 

Uni:ertaittty is the source and cause of ONitest, undefined 
powers are dangerous, and state necessity a plausible pre- 
tence, at all times, for the exercise of uncooalitutional autho- 
]rity ; hence the propriety of reducing the nature and limil» 
of federal powers to writing, in precise, plain and definite 
language. 

Accordingly, on the 9th of July 177a, articles of confede- 
ration and perpetual union betweeia the thirteen states, were 
prepared and /Signed hy the delegates in congress^ in which, 
immediately after the article^ of the style of the confederacy^ 
in the ^d article^ I find it thus declart:d : ^vEach state retains 
its sovereignty, freedom, and independence, and every^ 
power, jurisdiction, and right, which is .not, by this coolede'- 
fation, e^pres,sly delegated to the United States, in congresa 
assembled." Am I authorised to use the term league, whea 
I speak ofthefowersjof .eongl:£»a^ I.iMsaiisetiA^ ir<Up^ 
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c^lh^. ^UrA article of the confederation, /< The aaid states 
Kerebv severally enter into a firm league of frienUship^ with 
each other, for their common defence, the security 6f_ theit 
liberties, and thtir mutual and general welfare; binding 
themselves to assist each other against all force offered to, 
or attacks made upon them, or any of them, on account of 
i^igioo, severeignty^ trade, or aiiy other pretence \vhauo* 
ever;** and so emphatically is it announced that the bOve» 
i«eignty is not in the people alone, but in their organized 
go\ emments, that b\ the 5th article it is provided, that in 
determining questions in the United States in coi^css. as* 
aembled, ^ach state shall have a vote. 

Between the date of the signing the articles of confedera* 
tion, the 9th of July. 1778, and the final ratification of the 
aame, on the 1st of March 1781- (the state of Maryland hav^^^ 
ing^ on that day, acceded thereto)^ to %vit, on the 9th of Sep- 
tember 1778, the law. of Pennsylvania^ passedT for establisb*> 
log a court of admiralty. 

. Although congress passed certain recommendatory reso* 
Itttions upon the subject, as early as the 21st of November 
1775, it was not until subsequent to the signing of the arti* 
des of confederation, declaring all state sovereignty, not ex^ 
presftly delegated to congress, to remain with the state^ that 
the law was enacted. 

Let me here observe, that in the history of the delay 
>v^hich took place in completing the articles of confederatioai 
> the principle of my argument is fully exemplified. 

Within the charter or limits, from the royal instroctioni^ 
of the former colonies, in some instances, were large quan- 
tities of imgranted lands, claimed and considered as the pro-f 
perty of the crown of Great Britain. This territory had 
%een conquered by the army of the Ufiited States. Some 
of the states, and particularly Maryland, insisted that whait 
had been thus gained by the united exertions, should be a 
fund to defray the expence of carrying on the revolutionary 
^ar. So far was the doctrine, of which we have lately 
jheard so much, from prevailing, that the appropriation of 
these back lands, as they were called, was left to the statea 
respectively, not claimed by congress as incidental to their 
Tight of sover^ignty--d)e right of war and peace. 

Pennsylvania, in the 6th aeetion of her law instituting th<pi 
admiralty court, enacted as follows : " that the }udge of ad? 
nnralty shall, after notice being given as aforesaid, issue 
his warrant to the marshal of the^ Court of Admiralty, tq 
hj^appcmitcd aa hereafter directed, coimmandtng him to auoH 
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tnon and return twelre good and lawful men of ^e fitf dr 
county where the trial shall be, to appear before the smd[ 
judge of admiralty, at such time and place as he shall appoint, 
not less than five days after the date of the said warrant ; 
and the said marshal is hereby authorised and required to 
execute said warrant, and make return thereof as in and by 
the said warrant shall be directed, and the jury returned as 
aforesaid, shall he established by like modes and subject to 
like challenges, as in the Supreme Courts ; and they shallbe 
tiwom or affirmed to return and giye a true verdict upon the 
aforesaid libel, according to evidence, and the finding of the 
said jury shall establish the facts ^ without re-examination ov 
tippeaiy 

♦*The trial by jury,'* says judge Blackstone, "ever ha^ 
been, and I trust -ever will be looked upon as the glory of the 
English Law.'*— And the attachment and veneration mani- 
fested for this mode of investigating facts, by that great lu- 
minary of jurisprudence. Lord Erskine, is no more than in- 
sober reason, this admirable constitution deserves ; whether 
5t was wise to introduce it into the Court of Admiralty, 
exercising a prize jurisdiction, I do not undertake fo consi- 
der ; it was the recommendation of congress ; and it is 
enough for my purpose, that in conformity to such recomi 
jtiendation, it having been introduced by the competent au- 
thority of the state, from the practice of the cojnmon law, a 
verdict, while it continued a part of the system of adminis^ 
tration of justice in that court, ought to have common laW 
effects conclusive as to (acts. 

1 am told, indeed, by Mr. Dallas, that an appeal being re^ 
Served to congress in all cases, left the whole cause examin- 
able in the Court of Appeal. . I deny the position. By the 
present constitution it is provided, in the second section of 
the third article, that in all cases affecting ambassadors; other 
public ministers and consuls, and those in which a state shaU 
be party, the Supreme Court shall have original jurisdiction. 
In all the other cases before mentioned the Supreme Court 
shall have appellate jurisdiction both as to law and fact, with 
such exceptions, and under such regulations as the congress 
shall make. 

There is therefore no incon^sistency in acknowledging th^ 
Court of Appeals, to have cognizance on appeal in all cases, 
and denying a right to examine fj^icts after a verdict \ for by 
the seventh article of amendment to the present constitution, 
jt is declared that in suits at common law, where the value 
\xi controversy shall exceed twenty dollars, the right qf trial 



by jbry shall be preserved ; and no fact tried by a jury, shall 
be otherwise re-examined in any court of the United Stated, 
thin according to the rules of the rommon law. tn the re- 
sblves- of congress, of the 25th NovembrT, 177'5, there are 
no such comprehensive words as in the present . onstitiuion^ 
that the appeal shall be both as to law and Jact ; of course it 
iafiiot a necessary implication, that tht- appeal was not to be 
cfflaw T^ithout a re-examihation of fact, even in the contem- 
plation of congress, when they recommended the establish^ 
ment of admiralty courts. 

L -stly it .is urged on the part of the prosecution, that 
the rrsirictive clause was onlV intended to prevent a re-exf* 
ami nation of facts, specially stat'^d in the verdict of a jury 
leaving the court of appeals at liberty, to re-exkmriie thi 
fi(( ts, after a general verdict. To this Siiggestioii the act of 
ias-^emhly furnishes an easy and conclusive answer. It di« 
rfcct« that the jury shall be established by like modes as iii 
• the Supreme Courts, referring to a common law course of 
proceeding, where as every lawyer knows facts are never re- 
4examined after even a general verdict ; if the cause be rej* 
nioved by writ of error, included under the general namd 
of appeals, or as for a time under the acts of congress by ap^ 
peals from judgmehts in the court of common law, the ex- 
pression is general in the law, liot confined to any particular 
species of verdict, and the findirig of the jury shall establisU 
the facts without re-examination or appeal j— the jury find 
in all cases, — the expressioh applies to general as well as spe- 
cial verdicts. 

The confederation says congress shall have no powers not' 
expressly delegated ; then let my antagonist lay his finger 
uj^ontHe clause which expressly delegates to the Court of Ap- 
peals of congress, this jurisdiction to re-eXamine filets after' 
a trial by jury in the state Court of Adihiralty and oor de^ 
bate will cease. If it was not given it could not be assu- 
iried— how could they then obtain it, in contradiction to the" 
positive words of the article of confederation, and the act of 
the assembly of the state ? 

Yet I am told the jurisdiction of this court extensively^ 
as claimed, was incidental to the power of pe.^ce and war 
vested in congress ; they only recommended in the style of 
politeness, wheii they might have commanded. 

A jarisdicfion incidental to the general power of peace" 
anid war, vested in congress by implication \ If any thing* 
cdi:ild be so, might it not have been said with more reason ; 
congress hating authority to carry on the war, and incur' 
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debts mig^ht as an inf-idental power levy and collect taxes, to 
discrtargr sa a iebis— how was this matter understood. 

Mr. i)alUs pronoun, ed a deserved enlogium on the pa« 
triotism of Virginia, as having acted a distinguished part in 
proinocing i convention which i'onn«d the present constito- 
tion ot ihe Uaiied Stttes; it was however the refractoriness 
of ihe state of Rhode Island, and perhaps one other bt te, 
refusing to concur in giving to congre9s a power to m- 
pose a duty of iive per cent, on goods imported, that was 
thtt immediate cause of that happy event, a power surely in* 
cidental to the sovereign right of peace and war, if any 
power could have been claimed, as incidental. Mr. Thomas 
Paine, and Mr. Howell, wrote upon the subject at Provi* 
dence ; Mr. Paine endeavouring to persuade Rhode Isl* 
and to vest such power in congress ; Mr. Howell to the con« 
trary, and prevailed; but neither thought of claiming for 
congress any power over the states as incidental to the rights 
of peace and war. 

Congress possessed a power incidental to the sovereign 
right of peace and war, that enabkd them to control state 
laws ! By the 5th article of the treaty of peace, between the 
United States and Great Britain, it is stipulated and agreed, 
^^ that congress shall earnestly recommend it to the legisla- 
tures of the respective states, to provide for the restitution 
of all estates, rights, and properties, which h.ive b^en con* 
fiscated, belonging to real British subjects ; and also of the 
estates, rights, and properties, of persons resident in dis. 
tricts, in possession of his majesty's arms, and who have not 
borne arms against the United States." 

*^ \iid that persons of any other description shall have 
free ij4»ertv t<j go to any part or p^rts of the thirteen United 
S'^Ues, Jind therein tq remain twelve months, unmolested in 
tTieir endeavours, to obtain the restitution of such of their es« 
tates, rights, and properties, as miy have been confiscated; 
and that congress shall also recommend to the several states, 
a reconsideration and revision of all the acts or laws, regard* 
ing the premises, so as to render the said laws or acts, per- 
feutl consistent, not only with justice and equity, but with 
that spirit of conciliation, which on the return of the bles- 
sings of peace, should universally prevail. And that con« 
gress shall also earnestly recommend to the several states^ 
that the estates, rights, and properties, of such last niention- 
cd i^ersons, shrill be resto^-ed co them, they refunding ta 
any persons who may be now in possession, the bona fida 
price (where any has been given) which such persons xs^j 
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have paid on purchasing any of the said lands^ rights, or 
properties, since the confiscation. And it is agrted, ths^t all 
persons, who have any interest in confiscated li^nds, either 
by .debts, marriage settlements, or otherwise, shall meet 
with no lawful impediment in the prosecution of their just 
rights.'* 

Is not the sequestration and conGscationK)f enemy's pro- 
perty, within your territory, a power incidental to the sove- 
reign right of peace and war, if any thing is so? Is not the 
restitution of such property,' also, a power incidental to the 
right of making peace generally speaking ? Why do we find 
three times in this one article that our commissioners for 
treating of peace, content themselves with promising that 
congress shall recommend to the legislatures of the respec* 
tive states to provide for such restitution? They were metk 
deeply versed in politics, hot likely to mistake as to the 
powers of congress. You all have heard of Adams, Frank* 
lin, Jay, and Laurens. One of them, I think I have heard $ 
it was the American ^lon, to whom was applied that noblest 
of mottos, ^^ Eripuit fulmen coelo, sceptrumque tyrannts,'' 
the father of the discovery of the principle of the electric fluid^ 
that pervades the world, the philosopher and the states- 
man. The great and venerable Franklin, who told Mr* 
Oswald, the British commissioner, we should practice a de<« 
ception upon you, if we undertook to stipulate with you for 
the restitution of an inch of confiscated property, even on re- 
funding to any person now in possession the bona fide 
price, paid for the same ; congress from whom we receive 
our powers, does not possess such, authority. 

Away with this sophistry of incidental powers by implica- 
tion. Whatever authority is necessary for the exercise of 
the general government, let it be given liberally ; but ne- 
ver suffer the slightest aggression on the remaining state au- 
thorities, under any plausible pretence whatever; this I 
humbly contend is federalism in the pure, genuine, and pro^ 
per sense of the word. This was one of the s .rongest argu* 
ments in favour of the adoption of the present constitutioa 
of the United States: it gave larger powers to the general 
government, and therefore it was said woiald render any at- 
tempts to enlarge them by construction less probable, and 
would more certainly meet opposition as being without ex^ 
.case* 

i^ hear it urged with eloquence and much ingenuity, that 
the questioi^ is authoritatively decided, and to be considered 
at re^t^ that silence is imposed and disquisitioA Ottght %o 
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cease, that the unanimity of federal judicia^^ ppiQions are 
conclusive evidence to the point, and ought to satisfy witji- ' 
out further inquiry and that they are t^e ext^^lusiye judges of 
their own jurisdiction. 

. I acknowledge federal judges are upanimous in the septi* 
ments-— I peremptorily deny that they have the exclusive 
right to decide. Is their jurisdiction, as is contended to be 
whatever they say it is i An act of assembly of this ^tate, 
i^as determined in this court, in the case pf Hylton's Leasee 
V. Brown, to be void, because contrary to the provisional ar- 
ticles of peace between the United States and Great Britain* 
Can an act of congress, even an unaniipo^s vote of the se- 
nate and house of representatives, approved by th^ president, 
determine the extent of their constitutional powers ? Is a 
judgment of a court, higher evidence of its constitutional 
propriety than the act of the two branches of thp legislature 
Hf ith the concurrence of the executive ? If the courts of the 
United States, can exclusively determine the extent of their 
own jurisdiction, it is ridiculous to talk of constitutional U^ 
mits ; this is despotism in its essence, ^ shorter or morip 
i complete definition of tyranny, cannot be suggested, stat pVP 
ratione voluntas. 

Whatever inaccuracy may be charged upon the pre- 
s^mblc to the law of the second d^y of April 1803, repre^ 
sentiiig ^ the opinion of the court, what was said by 
the chief justice, which has been dwelt upon with much se^ 
verty of remark, I shall make no mistake, when I assert tha( 
not the chief justice only but the Supreme Court of Penn- 
sylve^nia, dispute this claim of pre-eminence by the Federal. 
Courts, and insist upon participating in expressing |judiqial 
opinions upon points contested between th^ separate^ States^ 
apcl the United States. I will introduce their arguments in. 
* their vv«rn words, as we find them in 3 Z}a//a«473-»4, the. case. 
of Respubllca V. Cohbet. ... 

*\Our system of government seeqas to m^ to differ, in forin. 
aijd spirit, from, all other governmeots, .th^t h^ve heretofore 
eqtisted in the wo|-ld. It is as to som^ particulars .73a^^;?<z4' 
ii^ others fedf^ral^i^nd, in all th^ 4*esidu^ territorial^ qt ia dis>. 
tricts cal^cl staie^, ) ., ^ ^ . ' 

The divisions o^.po^wer between th^ oajtional, federal, anA 
Btate .governments, ('4)1 derived from th^ ^ame source,: the.-, 
authority of the people) must be collected from the constitUr*^ 
tion of the United States. Before it wa? adopted,; the seve- 
ral states hjid absolute and unliinited SQvercigHi,ty. withijti. 

thi^ir respecuve i^9MAd§r)ej» i «U th)^ poirers^ legUktive), eseiw . 
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utive, and judicial, excepting cho&e granted to coi^gness un^ 
der.the old coustitution : They .now enjoy them all, e«ciept» 
Usg . sBch as are granted to the government of the United 
Stales hy the present insitrument and the adopted amend- 
men $, which are for particular purposes. only, Tjhe gov^ern- 
meiit of the United States forms apart of the goVier;Bment of 
each state ; Its jurisdiction «;xtends to the proyiditig for the 
common defence against exterior injuries and violeQce, the 
regulation of comm<>rce, and other matters specially enume- 
rated in the constitution.; all other powers remain in the in- 
dividaal states, comprehending the- interior and other con- 
cerns ; these conibincd, form one complete government. 
Should there be any defect in this form of governnvent, or 
any collision occur, it cannot be remedied by the sole act of 
the congress, or of a state ; the people must be resorted to, 
for enlargenoent or modification. If a state should differ 
with tht United States about the construction of them, there 
is no common umpire but the people, who should adjust the 
affair by making amendments in the constitutional way, or 
suffer from the defect. In such a case the constitution of 
the United States is federal j it is a league or treaty made 
by the individual states, as one party, and all the states^ as 
ajnother party. When two nations differ about the meaning 
of any clause, sentence, or word in a treaty, neither has 
an exclusive right to decide it ; they endeavour to adjust the 
matter by negociation, but if it cannot be thus accomplished, 
each has a right to retain its own interpretation, until a refe* 
rence be had to the mediation of other nations, an arbitation, 
or the fate of war. There is no provision in the constitution, 
that in such a case the judges of the Supreni^ Court of the 
United States shall controul and be conclusive : neither can 
the congress by a law confer that power, l^here^ appears to 
bje a defect in this matter, it is si. casus omissus^ which ought 
in some way to be ren^edied. Perhaps the vice-president 
and senate of the United StS^te ; or commissioners appointed, 
say one by each state, would be a more proper tribunal than 
t(ie Supreme Court. Be that as it.'wvay, I father think the 
remedy must be found in an amendment of the constitution." 
I cannot, therefore, agree that the Federal Courts are au- 
thority more than StateCourts in a question between state and 
United Slates, I yiehi to no manjn respest for the memory of 
that ^*ea lavvyer Patterson, of whom Mr, Dallas has spoken,, 
in I rms With which I cheerfMlly concur ; lay aside however 
the ia3k|>0Aiag n?me of judge, , and federal judge; and com- 
pare ;iVliat^MF«X>|UUs ha^ i^adywhicKwas 8^d% tbatgi%at 
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.xnan, ia'Penhallow, et ah v. Doane's .administrators, with 
th« arguments of the counsel for the plaintiffs in error, in 
the same cause ; and say, for sound and fair reasoning, which 
preponderates,-— I have not the vanity to refer to my humble 
attem^its but I had a colleague on that occasion, the late JVlr* 
Bradford, who ranks hi^h on the list of fame, whose name 
would not suffer in competition even with that of judge Pat« 
terson, 3 DalL 67 et sq.^ 

* 1 . Had Con^ss exclusive jortsdiction of prize causes in Nov. 1775 ? If 
New Hampshiie had any original right to take cognizance of prize causes* the 
plamrifF in error must prevail; foTy in such case, the jurisdiction would be, at 
least, concurrent with that claimed by congress But, wherever an alliance is 
not corporate, but confederate, the sovereignty reudes in each state. Federal" 
ittt p» Adamt* Def, 162. 3. Aa<) ^n the histories of Holland and of Germany 
the rule will be illusrrt^ed and confirmed. 1 Mmtetq, 263. 7 Vol. Encychptedzap 
709. Chesterfield' t Worh, \ vol Sir WtUiam Ttrnple, 114. Jdums* Def. 362. 
Now, the state retained all the powers which she did not expressly surrettder 
to the Union ; a state cannot cease to be sovereign without its own act ; nor can 
sovereignty be asserted but upon a clear title. 7 foum. Cong.p, 49, &c. Con- 
gress had only the p iwer t) recommend certain acts to the states, they had nm 
absolute right to enforce a performance, nor to inflict a penalty for disobedience*. 
Whatever power congress possessed must have been derived from the people. 
If coiigress had a right of erecting Couits of Appeals fromlilew Hampshire^- 
it must be in consequence of aii authoritv derived from New Hampshire ;-.all 
the other twelve states could not give it ; N >r had congress the exclusive power 
of war; as a retrospective view of the revolunonary occurrences will demon^ 
strate The colonies, totally indepeiktent of each other before the war^ became 
distinct, independent, states, wUen they threw «'ff their allegiance to the British . 
crown, and congress was no longer a c 'Mventioo of agents for colonies, but of 
ambassadors from sovereign states Adanu* Def, 1 vol. 362. 3. 4. In that 
character they were uniformly considered by c<ingress; and on the 24th of 
June, 1776, [2 vol- Joum. Cong 229] when that body recommends passing 
laws on the subject of treason, the crime is declared to be committed against rhe 
colonies, individually, and nnt against the confederatirui.' The powers of the 
first congress of 1774, were, indeed, only those ot consoltatiou, to project the 
proper measures for obts^ning a redress of grievances ; they were, in effect, % 
counsel <^ advice. Their credendats, as well as the opinions of writers, rnani-* 
fest the troth of this assertion. 1 Ramtaft Hut 143 1 Joum- Cong. 17. 54. 
55. The second congress sat on the same aurhotity ; with ihe same latitude t^ 
obtain a redress of grievances ; but, ail the credendals of the members bear 
date before the news of the battle of Lexington ; (19 April 1775) those irona 
Pennsylvania, New- Jersey, and Virginia, merely authorise a meeting ii: con« 
gress ; and none of the rest hold out the idea of war, though those from Mas- 
sachusetts seem to have given the greatest lautude. 1 Journ. Cong, 56. 3 vol* 
Cong* 14 It appears clearly, then, that congress at those stages <>i the revolu- 
tion, possessed no positive powers, by express delegation. Wheui however, 
the war afterwards came on, congress seiz^ on such powers as the necessity of 
the case required to be exercised ; but still, the validity of those powers depends 
on subsequent ratifications, or unive#sa|r acquiescence ; and if New -Hampshire 
has ever ratified trie assumption of a right to hold appeals in all cases of cap« 
ture as prize, we abandon the cause. But in a variety of instances» it is mani- 
fest, that, aithougih some of the ass;umed powers of congress were confirmed* 
others were detued and rei)eiled. Thus, the power of embargo was desired bj 
CQnc>«fi» but never coMcded ^y the ftcates* 4 yourn, Cof^« 575. 321. 331 \ aa4 
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The chief justice Mr. Tilghman, was correct when he 
stated, that the greatest men of the revolutioniary period, 

in Pennsylvania, it was even thought necessary to pass a law, to indemnify all 
persons who acted under the authority of rhc resolutions of congress, &c 2 vol. 
DaiU Edit. 111. itilti however, it W coooeded» that congress, from the neces* 
sity of the case, and s gcueral acfuiespence, might raise an army, and direct 
the military operation! cJ tilt war; though even in that respect, it is questiona- 
ble, whether Massachusetts "would have consented to the ccngressioraJ appoint- 
ment of a commander In chitf, had Genecal Waid been successful at Bunker's 
Hill. But the states, by their acquiescence in this exercise of the rights of war, 
on thp part of congress, did not convey an txclusive p< wer to tiie tederal head, 
nor divest themselves of their individual authority to wage var, issue letters of 
jnarque, &c War is that state in which a nation prosecutes its hghts by force. 
Vinub 3,<r. j,«. 1. 

Now, the fact is, that the New England colonies had first made war, accor- 
ding to this detir.ition { and a- their instance the other celeries at terwards join- 
ed them. 1 Jlamsay* Mitt 192. New-Hampshire, accordtTigiy, voted 2000 
men for the service^ Jh. 395 ; established post-offices ; atid vested a com- 
mittee of safety with powers equal to those of a dictator. i6. 395. Con- 
ACjcricut, likewise made wa» on her own irdivduat authorit) ; Ticon- 
deroga was takto by Jiien / and A*noid maoe a prize of a vessel on 
Lake Champlaine. Gard MiH, 349. 1 Vol. Joum Cqng 81. At this 
period the states most have buen possessed of mdtviduat sovereignty ; for» 
the sovengn power alone oin raise troops. Vatt- b 2 c Z. *. 7 i and both 
Massachusetts and Connecticut had actually fitted out ai<d armed vessela 
to cruize against the enemy ii^ October, 1775, (South-Carolira soon followed 
the example) whereas the resolution of Congress respecting prizes, did not pass 
till the succeeding month. Gotd. Hitt 428 MtantayU Biit, 234. Could the 
resolutions of congress at that time take away the jurisdiction of New-Hamp» 
shire, without her own consent ? and the articles of confederation, at a latet 
period, expressly reserved to the respective states, the, right of issuing letters 
of marque, &c. after a declaration of war by the United States. By consider* 
ing the circumstances under which congress exercised other powers, we maj 
be furi'ished with some analogies in support cf our doctrine, respecting the 
power claimed, as an incident of war, to hold appeals in all cases of capture. 
Co' gress were allowed to issue money ; but they could not guard it from coun- 
terfeit, nor make it a legal tender ; nor effectually bind the states to redeem it ; 
thcughall these incidents were essential to suj^orr the credit and currency of 
the money. Congress assumed the power, of regulating the post-office ; but 
they could impose no penalties for a breach of their resolution on the subject* 
Congress received ambassadors, and . other public ministers ; but when tlie 
immunity of the French minister's house was violated, the state of Pennsylvania 
only could punish the offender. Dall, Hep. Dr, J^ongcbamp** case. Congress 
made treaties, but they could make no law to enforce an observance of them. 
Eveit for effectuating their resolutions, relative to admiralty Jurisdiction, con- 
gress were obliged to address themselves by recommendation to the states, incii-. 
vidually ; 5 youm. Cong, 215 : and New-Hampshire passed a law, granting to 
coitgress the power that was requested, in the aue qf'foreignere only, with an al- 
lowance of only a day for making the appeals In that law congress acquiesced^ 
lb. 459. till the dispute rose in this very case. 9 Jotim* Gm^ 45, 87, 98. 
Dai/. M^ 71 This distinction has been taken in Pennsylvania, that on the 
evacuation of Philadelphia, all public military property belonged to congress* 
and all private property to the state. To manifest! if possible, more forcibly 
the^ participation of the individual states, in the power assumed and exercised 
by congress^ we find that the very commissions issued by congress, were coun-^ 
tersigned by the governors of the respective states. By the law of New-Hamp- 
. shirei passed July 1776^ a power was given to the executive to issue letters of 
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•were divickd in ©pinion on this question. In the irfilth vo* 
lume of the journal of congress, p. 26, 27, I observe that 

mattjue, iecr. and the act of coiintcrtigning the eon^esti^al coMmissSons'^'wm 
equivalent tiir the exercise of that power. In the instructions to privateers^ it 
is, likewise observable, thi: congres9*authort«e the cap*or^ to pit)ceed tolrb^l 
and conde nn their prizes ** in a v c^urt elected for rhe trial of maritiinc af- 
. fairs, 10 any of these colonies " 2 Joum Cdng. 106.- 1 16, 118. But sorely, it 
is possible for a si ate, to delegate the powe» of issirmg- letters of marque, &c. 
and yet retain a jurisdiction over priets brdughtirtto her pfirts ; or, reversing thfe 
proposition, to g've up that jurisdiction, and' vet reraii» the power of issuing 
letters of marque. A court of appeal is not a necessary incident of ^vereignty*. 
If there be a court judging by the law of natioiis, no c^-nplai -.t can be m:d^ by 
foreign ptiwers ; the rest depends on municipal law. 4 t. Hep. 382 S^tk 401. 
Coli' yurid. It has been questioned, indeed, whether any court ca^i dectde -i, thie 
legality of a prize, which has been Caprured Under the authority of a diff^nt 
power, from that by which the court was' constituted ; but in the ease of a conf. 
ledsrated sQvercignty, each member of the confederation may, und'ubtedly, 
give power to the others to decide on prizes taken undeV its se|}ar te authority. 
Thus, likewise, it appears that i^^nce established eouris in the VVesi-lndies, td 
determine the legali'y of prizes taken by Amcriean vessels, although no article 
of the treaty provided for such an estaWishmen*. 5 Jr/Urn. Cong. 440. In orhe'r 
treaties, however, the case is expressly- provided fir, R.d the judicatures of the 
place, into which the prize, taken by either of the c<intr.iC'ing parties, shall 
l^avebeen conducted, m;iy decide on the- legality of the captures, acc«>id' -^ th 
the laws and regulations of the states, to which the captirs belong Fntwiah 
HVtatj Jrt. 2i. #.f*. Dutdl> Treotjn ' Art 5. Sv>edu& 7featy Art 18 #, 4. BtA 
the language of the articles of cotifederktion demr.i.strates the political ir depen- 
dence, and separate authorities of the states; << each srate retains its sovew 
rtignty frecdorn and indepi&nder.ce, and every power, iurifsdiction and right, whiclk 
is hot by this crnifederatio.^ e^«r*/)/ delegated to the United States^ in congress 
assembted'' Art. 3 If, i* deed, the states had not, individually, all the powers 
of sovereignty, how ct>uld ihe'y transfer such powers, or any of them, to co»»gressi 
3>oesnoc congress itself, by the appointment of a committee todrafr the articles 
of confederation ; and by its earnest solicitatiori,. that the several states' would ral* 
tify the instrument: ; evince a sense of its own political impnteiice,an€iof the plenir- 
tilde df the stace authtvrity ?But» after all, ^t mast foe cotsidered that Jioane^ the 
defendant i'l error, waved the appeal tt congress, by carrying his case inrf the Suv 
pretne Court of NewHampshite, instead of applying imn^ediately for relief tO 
congress, when the inferi^'r State C urt refused n. gran*^ to the coiigressional coiu^ 
of appeals; and the Sniveme Court of Massachusetts has determined in in ac'» 
tion of Trover between the same pnr'ies, that ttie court ot appeals had no jurist 
diction in this cause. Sit Jinis liuum \ 

2. Th< second subordinate question is —Are the resolutions of cojigress, rcsi 
pecttngpriaecauses, mandatory and absolute ; or only recommendatory? In spi* 
lit and in terms they are no more* than recommend aiory ; such as the state 
might ^t pleasure, either carry i: to effect, or rejctt. The state, which erected 
the C'mrt of Admiralty, possessed th^ power, likewise, to regulate the appellate 
jurisdiction from as decrees. ThuS) the act of Pennsylvania modelled the ap^ 
peUate power in a special manner, as to the time of appealing; and denied thd 
appeal altogether,, as to facts found by the verdict of a jury* The Suprem'e 
Court of New-Hampshire was in existence long before the resolutions ot coii- 
ffress were passed ; atid there is no pretence for congress to claiih a controuhng, 
or appellate, power, opon the judgments, or decrees, there pronounced ; though 
congress nvight tecum mend a particular mode of proceeding asconvenient and 
Itdvantagecus. As far as respected foreigners, New- Hampshire concurred iit 
the opinion of congr^s • but rejected it in cases, like the present^ between €\* 
^eas»' 



six states ^were agatpst. the claim of jurisdictioti on tb^ 
part of the .Cpurt of Appeal of coi^gress as contended for at- 
this time, two were in favour of the claim, and two divided;- 
and in pages sixty-eight and sixty-pfine, I find the name of 

' Jefferson on the side of the question for which I have «no# 
^e honour to .contend; 1 add last^ but not least, Uead and Bry- 
9kii the patriot's heart «^iU Jthrill with joy at recollecting 

, them : the former a wonderfully quick and penetrating ge- 
nius i the latter probablv possessed the greatest fund of in** 
formation of any man iii' the United States. I trust thai it ^ 

. will not detract from the weight of Mr« Read's profe^;sional ' 
character, that he- was a soldier, also, in the war of the revd- 
l^tioi^, and that the splendid military manoeuvres adopted by 
General Washington at .Trenton, hy which the fruits of a 
previous victory were s^turecjv and a second attained at 
Princeton, w,a8 at his suggestion ; — this- information i f^eceived 
from the late General MiiSin, who was himself a member of 
the, council of war. Mr. Read, as president of the supreme 
executive council, opposed with zeal the claim of jurisdiction 
by the Court of Appeals, in the case of Gideon Olmstead, fur- 
ther than as a Court of Error. Judge Bryan wrotb a pam<' 
phlet with the same views, which remains a, valuable legacy 
to the citizens of the present day. 

From these premises what is the conclusion? The courts 
of the United States are of a special and limited<^ thoi>gh 
superior, jurisdiction, under the present constitution ; thte- 
precise case designated in the constitution, roust appear on 
the face of the proceedings, or jurisdiction cannot be exer- 
cised. If I am right in this first point, unless the Court of 
Appeals had jurisdiction, to re'-extmine facts on appeal, after 
verdict by jury, in favour of the state, my antagojsists fail 
At the threshold, their superstructure iswithout a foundation^- 
^and fujTther argument is superfluous labourr 

j3. The third aubotdinate question is— Whether the resolutiofis of congress^ 
iiecessariiy imply and authorise a tevision offsets, which had already been^ ^ 
WtaUished by the verdict of a jury ?, The fair constriu^ioi! ot the resclutiou o8 
oofigress is, that there shall be an appeal on points pi law appear i<g r r ^he re<*' , 
cord The appeal fir<^m a jury is not known here, though it i familiar ir New- 
B«gland > but even in New-£rgULnd, the appeal is always fr<:m one jury to ano-^ 
ther jury, and a jury roay» in some measure^ proceed on their own knov^ledge*. 
'3 £/. Com. 330. 367- In the case of the sloop Active (2 vcl p. ) the chieF 
justice (M'Kean) was decisively ol opinioB, that an appeal did not he tront 
the adiBiratty of the state to ^he congressional Court oi Appeals, as tc; iacitt 
sfound.by a jury ; andi in xh% same case, .the. general as^en-bly expressed th& 
4naAe' opinion, by their insttuctions to the delegates in ; con^<;ss. ^tatrnuU% Slsfr,' 
^fi January 1780. After a jui^ tilsi/f^ts cannot big n>0WU)i^ ojx a vrrit oJ^ 
error. 3 ^/, Com^ 90O« 367. . 

T. ,. , 
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It seems an obvious conclusion that the Court of Appeals 
of congress, could hart no jurisdictioii over Fetins) Ivanra, 
upless fxpre$8ly given by Pennsylvania, if to be -considered 
ap indepeadicnt $ta^e« We are told that Pennsylvania ceased* 
to be independent, at any rate when she adopted the present 
constitution of the United Statics, i deny the premises and 
the inference. Has Pennsylvania ceased to be sovereign ? If 
she had in 1788 it would nc^ prove the jurisdiction of a court 
under the articles of con£ederation in 177 8. In support of 
the assertion which I combat we are referred to the letter of 
Geiu^ra} Washington as president of the convention, to the 
president of congress in convention, dated the 1 7th ofSeptem* 
her 1787, the paragraph is in these words : /^ It is obviously 
in^practicahle iii the federal government, of these states, to se- 
cure all rights of independent sovereignly in each, and yet 
provide, for the interest and safety' of all ; individuals enter- 
ing into society^ must give up a share of liberty, to preserve 
the rest. The magnitude of the sacrifice must depend as ' 
w^U on situations and circumstances as on the object to be 
obtained. It is at all times difficult, to draw with precision ' 
the line between those rights, %vhich must be surrendered^ 
and which may be reserved^ and on the present occasion thir 
di^ictilty was increased by a difference among the several 
states, a^ to their situation, habits, and particular mterests.'*"; 
From the same premises Mr. Dallas and myself deduce pp* 
posiio c0<i^clusions. It appears to me that the paragraph I ' 
have read, implies that the states were then in possession 
of the full rights of sovereignty, as is^ implied by the expres* 
sion of surrender^ and the word aU is evidence that in the 
view of the convention the states reserved somey manyy most 
of the rights of independent sovereignty, aU of which they ^ 
previoosU possessed. It may, however be said, and truly 
said*, let the question of state sovereignty be answered as it 
may, the second section of ^he third article of the present 
constitution of the United States, expressly declares, that, 
^^ The judicial power shall e^ctend to all cases, in law and 
equit) , arising under this constitution, the laws of the Ui^ito 
ed States, and treaties made, or which sHal} be madie,. uhc|er 
their authority ; to ^11 cases affecting embassadors, other 
public miqisterSi af^d consuls ; to. all <;ases of admiralty^nd 
maritime jurisdiction $ to controversies ^o V'^hich the Unit(^4 
States shall be a party; to controversie^'bi^tw^en^two or 
more states; between a state and citizens of another state; 
between citizens of the different states ; between* citiz^iiisuoj^ 
d)e same state claiming lands i^der grap^ of d^e^^^i^ #Myh»l ;. 
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and between a stfite, or the citizetis tlier^of, and foreigfli 
states, ciri^ens, or subjects^ That this clause gavt to fede*' 
nil courts, jurisdiction over states, and if they hid Jilrisdic* 
tion, they conld decide whether the Court ut Appeals of the 
old congress could re-e:xainine facts, on appeal, a^d theiif 
judgment are in that view not void, only voidable at most b^r 
some appeal to the superior federal courts ; 1 acknowledge 
that under jht; present constitution of the United States asr 
originaiiy framed^ this reasbntng might probably be coriebt^ 
I do not say that.it would hav« been certainly so, and freer 
from doobt. ihe words it> their only ofder ib the Gohsti^^ 
tution are thus : ^^ between a state and citizens of another 
state ;'' the order :is not als6 inverted; it is not said, ^^ be- 
tween a citizen of another state, and a state,'' What was.to^ 
be the construction i that the federal courts were to have JA!t* 
risdiction, where a siat^ was a party, whether plaintiff or de. 
fendan^t or in tht)se instantes only, in whit h the state wafr^ 
plaintiff. That the expression was not free fi^orii dodbt is. 
evident from this con^i^ration. that in the convention, of 
Massachusetts, those in fiav6ur of the adoption of the present 
constitution of the United States, probably the eminently 
great and equally good Ames, of the number pledged them^ 
selves that the constitXition, in this expressions, was aolv t6» 
be understood' as audiOriaing the exercise of federal judiciid- 
auihoriiy, wberid states were plaintiffs, not where they were 
made defendants, or they would have beien left in a minority ; 
it is true) the federal courts construed the words in their : 
most extensive sense^ and exefcisled- jurisdiction as welt* 
where states were defendants, as where they were plaintiffs^ ■. 
Massachusetts, not Pennsylvania, took the alarm^ in' the case / 
of Chrisholm^ Executor^ against the state of Georgia^ a ri> \^ 
ix|onstr;ince tv as presented to the Supreme Goiirt,on the llttv- J 
oj d^iguat l"'92, by myself and colleague^ on the part of the: 
state, against the exercise of such jurisdiction ; and we were - 
forbidden to argue the point, as may be seen in 2 DaHas, 4 19* 
This I say, gave tbe alarm ; those who had been! nrembers . 
of the convention of tMassacbus^tts; to Whom the assWanCes * 
I have stated, were m.ade, complained that they had btfen be*, 
trayed, and induced' to vote for the adoption of the federal 
constitution by a false suggestion ; and on the 2d of Decern- - 
ber 1793, the Supreme Court of the United States having^ r ^^ 
determined' in Chrisholm Executor, against Georgia, th^ •" ) 
they had jurisdiction in ia suit^ wherein a state was defend^ 
ant. A proposition' was was made in congress, for ti>f' • 
Itmendment of the constitution of the United States, accord* 
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Ins; to the following terms : " The judicial powci^ df the 
United Siatfs sh ill not i>e construed to rxtetid to any suit ict 
lav ami eq »ity, commenced or prosecuted against one oi the 
Uniteil States, by iiitizehs of anothtn* state ; or by citizens or 
•uhjects of an\ foi'eign state." This proposed aiiiendment 
having been adopted by the constitutional number of the 
states, the 14th of January 1788? the next month, February, 
term of the Supreme Court, Lee, attorney general, submitteci 
this questk>u to the court : Whether the amendment, did ot' 
did not, supersede all suits depending, asvwell, as prevent the 
institution of new suits, against any ohe of the United States 
by citizens of another state I on the day succeeding the argu* 
ment the court declared an unanimous bpiniori th£^t the 
amendment being consiitutionallv adopted, there coulo not 
be exercised any jurisdiction, in any case past or future\ itt 
•which a state was sued hy the citizens of another state ; HoJ- 
lingsworth et al. against, Virginia, 3 DaiihSy 378, 382. pray^ 
Observe the strength, the getieralttj, may I not say the unU 
versalfty of the expressions used by the court, not a word of 
party ^oH being named^ retrospective and prospective*, it struck 
fro J the docker s>iits previously instituted. 

I proceed to submit to their honors as judges, and to vou 
as men bf sound sense, the inquiry what was the meafth^ 
o# (hWi amendment, a quibble mere form' nee deus intt^rsit 
msi dignus vi di^e ncdus\ if this had been the design, it 
'would indeed have exemplified the tale of the itiountain in 
labour, and bringing forth a mouse ; must not candour say^ 
it wiis to present the federal court?^^ from exertising a juris- 
dfction over thfeclauns of the Mates, that they thought it in- 
conWwti ntAfith their sovereignty, to have their right or inte« 
r»$t decided upon in federal courts by compulsory means, and 
imless at their bwn reques^t ; so^nOt a suit prosecuted against 
a Htate if the defendant b^ its- 'mere representative, and so 
d^< lares hini^elf and, the judgment will immediately affect its 
^inu rests, the amendmentidoes not use the word party or 
n*^me^ if it Kaf». it Would havef irnished the means of evasion; 
savs Mr. Dallas^ \nu Aft citizens of the United States as 
well as -of the ^taie of Penns\ Ivania, why entertain a jealousy 
of the federal judiiiaryi* state officers swear to support the 
cAnstitution of the United States, aye, the constitution, not 
uwconstitutiohal mea8nresvi<«d tisurpation of authority, legis* 
lati ve. r'xccuiive' or jiJliciarv, they swear to support both i on- 
stitutioiis, ^tate and United States; the whole judiciary systenu 
of the United St;iie:s w founded in jealousy, reasonable jea* . 
Idusyi to be safe and useful it must be reciprocial, keep 
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wch within its proper definea constitutionsil limits, and all 
vill revolve in harmony, is the true meaning of this amehd- 
inent satisfied by deciding on the rights and interests of the 
state without naming them. I affirm, let me be contradicted 
if I am incorrect, no court can iegalK and regularly de^ 
termine on the claim and interest of a person not a party ^ 
substantially so, unless he refuses after notice, and where, in 
dutv he ought to submit to the juribdiiiion. The Supreme 
Court upon the motion for a mandamus, have decided 
expressly, that no title whatever to the certificates iik 
question, was vested in the state of Pennsylvania, that the 
full right to that property was vested in the claimants that 
is Gideon Olmstead and others, they declare that the state of 
Pennsvlvaoia had neither possession of nor right to the pro* 
perty, on which the sentence -of the District Court was pro- 
nounced- If thev had not considered the suit against the 
state of Pennsylvania would it not have been in violation of 
the settled principles of jurisprudence and the essential rules 
of justice to have given a decision by which property has 
been 'taken from persons who held it to the use of the state^ 
to the amount of S 14,000 and upwards* The judgment does 
not decide the question between Gideon .Olmstead and Mrs. 
Sergeant and Mrs* Waters, but as between Gideon Olmstead 
and the state ; it is said indeed by the Supreme Court in that 
sentence, that a mere suggestion of title in a state to property 
in possession of an individual must not arrest the prot eedings 
of the court, and prevent their looking into the suggestion, and 
exarainingthe validity of the title; I answer if it was a coUusioa 
between the individual and the state, to cover him with their 
mantle, like all fraudulent attempts, it ought to be disregard- 
ed, but I deny that the court is to decide the property as it has 
4one in order to determine its jurisdiction ; this is a strange 
inversion of order, the court observes that if these pro- 
ceeds had been the actual property of Pennsylvania, however 
wrongfully acquired, the disclosure of that fact, would have 
presented ^ case on which it is unnecessary to give an noi- 
*iiion ; of that I contend, no federal court has a constitutional 
right to give a judgment against a state claiming tide ; th&( 
was the very object and view of the amendment of the coo- 
stitution, or it has no meaning. Was there a doubt whether 
the state claimed for itself ? did not the verdict of the jury^ 
and decree of the judge of the Court of Admiralty in favour 
of the state? the proceedings of the supreme executive coun? 
cU J the vote of the house of representatives of Pennsylvania? 
the journals of congress, (all of which were read by Bfr. 
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Franklin Mrith concurrent testimony) make this claim a mat* 
fer of sufficient notoriety ? I add what I will shew vou bv and 
by, the answer of the executrices of Mr. Rittenhouse dis- 
claiming for themselves and clainilng those certificates only 
\ and exclusively for the state of Pennsylvania in the District 
Court. 

It is enough to shew that the federal Court has jurisdiction 
(sa\s Mr. Dallaft) if the state is not named as defendant. It 
is impossible that this assertion shall be persevered or any 
court give a judg ent upon that distinction. Upon the ar-. 
gument when the habeas corpus issued, I did put the caseit 
mentioned by Mr. Dallas^ suppose suits brought in the fede- 
ral courts for the money in the state treasury, the building: 
in which the senate, and house of representative met in the 
Btate*house, and even the great seal which certifies public 
acts; upon the destinction relied upon by Mr. Dallas^ the fe- 
deral courts can determine on' the claim and title of the state 
to all their tre tsury, to th^ house in which the legislature 
fiits, and to their great seal. I can try the title of the state 
t6 all these subjects without naming the state in the suits. 
What answer has been given to the observation of the dis- 
trict attorney, whose ingenuity is not easily reduced to diffi- 
culty, th^t the argiimcnt was unworthy of me ; is this an- 
swer siatisfactory to you .^ what notice did chief justice Tilgh- 
man take of that course of observation un^ed i>y me on that 
occasion, " There is wf ight in the observations, that the in* 
convepience would be verv great, if the plaintiff, in any ac- 
tion might by art evasion, by substituting the ofi&cer of the 
state, in the place of the state, compel the state to abandon 
the property or contest it in the courts of the United 
Statea, in a case so circumstanced, the argument would be 
very powerful against the jurisdiction of the federal courts.** 
Here is another refinement that' will not stand the test of re- 
flection, it will be abandoned ; the ground cannot be main^ 
tainedf the distinction between the sate Having' the property 
the^ claim in the hands of a private agent, or the officer of 
the state. It is true, that the chi^f* justice refused to dis- 
^ ' charge Mrs. Sergeant — why ? good as he is great, you evi- 
^ dently see he was impressed with the idea that probably 
a decision in favour of the application, might endanger 
the public peace, and therefore he was astute to ts^ke a 
course most likely, ad he thoiig.ht![ to contribute to restore har-~ 
mony; he struggles against re isoning which h^ finds pressing 
him to a contrary conclusion, and he concludes a negative of 
the x|||||e8t> for a discharge under the hi^eas corfus^ by the 
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very qualified .phrase, that on the whole of this (cate I^e c^" 
not say, that it clearly appears to me that the Oistrict Coi|rt 
of the United States niaae its decree in a cause of which it 
had jurisdiction— this is well ; provided, the judges of the ^ 
federal couft will not exercise jufisdiction until it clearly (ti^ 
pears^ the\ arjp constitutionally authorized so to do; ougnt 
this doubtful question of juriscliction to be prolific of crimi- 
nal prosecutions f I had, alwa)s been taught to believe in the 
jhumane langu|ge o( the law, ihat doubts were decisive ii^ 
favor of the accused; was ppt ;he state of Pennsylvania by 
the proceedings in the District Court at the suit pf Gideon 
Olmstead et ah reduced precisely to the sittiation tl^e chief 
justice describes f^ to the alternative of either abandoning it$ 
property or contest it in a federal court ^ I wish the distripi; 
attorney would tell me u hat third co^rj&e cpuld hgve beeoi 
taken by the state. And the chief justice expre^^ly declared 
that in a pase so circumstan/ced^ the argument woi^id he vety 
powerful against the jurisdiction of the federal courts ; judg(» 
for yourselves, whether the ^mendpent in flavor pf sliafes, hac^ 
not been infringed : have you pot heard th« district attpraejr^ 
instead of conHning himself to the question of jurisdiction, 
has argued the question of prpp^erty between Oidepn Olyn- 
Btead and the state of Pennsylvania; names ^t one moment 
do not deserve nOtice-:-at another time they are^ajl impprt- 
ant<r-«-the matter of costs has been decided within |i few daysi 
in the Supreme Court of Pennsylvania, on argument directly 
contrary to Mr. Dallas' position, Mr. Thomas $hi^w mi^de to 
pay costs though net named ppoQ the record as, he carried pn 
the suit, and though the words in, the act of as^eia^My as to 
costs ip party ; observe, I pray you., the ingenious fgicility 
with which Scleral jurisdiction is supported; th^ &tgte of 
Pennsylvania was a party in the Cotirc of Appe^a though 
not named, and captain Houston claimed for himself, the 
fttate of Pennsylvania was not a party in the DUtrict (^ourt, 
though the surviving executrices of Mr. Kit(^iihpuse, dis- 
claimed as far as respected themselves, and claimed for the 
state of Pennsylvania the subject of controversy the IpAn of* 
fice certificates, having as they state been paid to their testa«» 
tor David Rittenhouse, treasurer of the stfite, f(^r the use of 
the saifl steite^ from the judge of Admiralty. If be received 
the property a? treasurer, he must hold it as such, he could 
not if he woi^cj, have held it in any other character, the man 
who p^ys appropriates, pot he who receives, np one can in 
that manner i^ualify his o\^n acta. In order to avoid the infer- 
cucjs frpjp tjipsp inipresslvf; c^5|3i4?f ajioi^ ; ij^ch ^nd 
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things have been said, among other matters, that Mr. Rit. 
tenhouse funded the certificates in his own name; it ought to^ 
be added as is stated in the answer of the executrices, for the 
benefit of those who might eventually appear to be entitled to 
them, to be determined in a proper constitutional course of 
proceeding, between the state and Gideon Olmstead ; will it 
be contended that if my factor, trustee, or agent, changes 
the property I deposit in his hands, his responsibility to me 
is thereby lessened ; if he sells my goods and takes bonds 
from the purchaser in his own name, if I can trace the speci- 
fic property it is equally mine as if it remained in its origi- 
nal form ; no accident to him, death, insolvency, or bankrupt- 
cy can injure me ; neither wife, next to him, or creditor can 
make a successful claim to that property ; this principle was 
fully settled in our court of Common Pleas in the cause of 
Price against Ralston assignee of Pollard, when Mr. Shippea 
-was president ; Mr, Price of London, sent goods to Mr. Pol- 
lard in this city as a consignment, Mr. Pollard sold the goods 
and took bonds from the purchasers in his own name and be- 
came bankrupt ; the assignet^ recovered the money, I brought 
suit for Mr. Price and on tracing the proceeds in the hands 
of Mr. Ralston^ to have been produced on the sale of that 
consignment, I recovered the amount for the consignee. 

Much stress was laid by Mr. Dalian upon the circumstance 
that the state settled the accounts of Mr« Ritienhouse, with- 
out introducing those certificates as an item of charge against 
him in his character of state treasurer. 

If the manner in which this property at first came into the: 
hatids of Mr. Rittenhouse was doubtful; these circumstances 
might ha^e weight, the evidence is however too clear to ad- 
mit of a question. Mr Frankli i read to you the orders of the 
supreme executive council, directing Mr. Rittenhouse, trea- 
surer of the state, to receive this money adjudged to the 
state, by the Court of Admiralty ; will you prefer twilight«^ 
to meridian splendor; the transaction itself contains internal 
evidence, proving to demonairation that Mr. Rittenhouse 
received this fund as treasurer for the state of Pennsylvania ; 
further it is said, (for as objections are wanting in weight, 
they are multiplied in number) that the state had not even 
a right to insist upon p lyment of this money into their trea- 
sury, because of the bond of indemnity given by Mr. Ritten- 
house, which gave him a right to retain until the state reliev- 
ed him from this responsibility; and was it ever understood* 
that because' «ny agent or factor has a lien upon my property 

Juis hands> and it is a condition precedent, that he be piu£ 




vfajf fickri»ice3 before he parts with possession, that therefore 
<:tiie general property is less mine ? that he has a lien proves 
jdie property not to be his ; a man cannot with propriety be 
aaid to have a Uen upon what belongs to himself. 
V I wasi sorry to hear it hinted that the state was in the ha- 
.bit of preferingf improper claims^ The case of Miller and 
iNichola was glaaced at; the doctrine of preference mention- 
ed j yes^ a law of the United States as construed by the Su- 
pcecne Court, agaiilst the opinion of judge Washingtpn^ 
secures to the gpeneralgovemiiient, an appropriation of alia 
bankrupt's or insolvent debtor's effectsii for every kind of 
4ebt, in the event of deficiency v to the entire exclusion of ail 
individual creditors; Great Britain nor I believe' the empe^ 
ror Napoleon^ do not carry fiscal prerogative to so cruel an 
extent; observe, I pray you^ that in Miller and Nichols the 
distidction now so much talked of is disregarded; the differ- 
ence between a public officer or private agent, holding the pro^ 
perty contested and claimed by the state f for, with regard to 
that money\ to obtain which a writ of error has been brou;g^t 
in the Supreme Court of the United States, the cash is in the 
treasury of the state of Pennsylvania. Obsta princifiiM is a 
good maxim that ought always to* be observed. 

Agaiut it is urged on the part of the prosecution, that the 
indorsement of Mr. Rittei[ihouse upon those certificates Was 
ft V[it:'rcjie»ignatio per9on^^%)\^^% that he held them in his pri- 
vate right, or as stake*holder, says the Supreme Court of the 
Uni ed States. I hope to be indulged in examining with de- 
cent freedom both premises aiid conclusion. Mr. Rittenhouse 
did not claiin for himself; he Was not a mere stake>holder; 
lie receivedi, and therefore held, as tr^atorer. k the argu- 
ment well founded, ^hat even' if Mr. Uittenhouse was a prt- 
Tate agent, the rights and claim of the state might be decided 
uponv in the federal court I In the constitution as originally 
expressed, the federal judiciary took cognizance of contrs* 
«^r^/>« between a citizen and a state ; this matter viras a con- 
(rovmy between Gideon Olntistead and the state of Pennsyi- 
i^nia; the amendment prohibits this cognisance where the 
suit is against the state nominally, or in effect, and by opera- 
tion of law. I now pursue^ the idea of private agency. May 
not a Sftat^ whenever, for whatever reasons, it is more conve- 
nient^ make use of the agency of a private person ? An indii^ 
vidual may, why not the commonwealth, for .what reason is 
it prohibited ;but updn the penalty of losing its right of ex- 
emption from federal jiirisdiction as secured by the amend-^ 

a^tat to the Qou^titatioft? In the most impor^smt ^utigecref 



tide and property in society, real estate^ the posseastcii of-my- 

tenant is aiy possession; if }OU' remove* hi m^'V^^'^i^pC^^s^Q^ 
and in technic 1 language disseize mc ; a vcrdkt 4)gatnst hidx 
is c-viciiun to me. In t^ngiand .md those jittes where no 
man can convey land by deed or devise, «rhen''put oi posses* 
sion, such tenancy enables me to conxey;;nan|d'»with' regard to 
perbonal property, the possession of mylaailee.is* mine, if )oa 
take from him, you wrest it from me ; ^ler i, Verdict, in 
ejectment, the lessor as well as nominal ^^inviffv ^^y bring^ 
an action of trespass for the mesne profits ; wet»sife< represent- 
ed *s saying, that if the state may ^riAdirectU interestedr f 
if the .state has a contingent interest, or is^bound to indemnify' 
and the Holland Company cases, were ntentioned, the federal 
courts have not jurisdiction ;• the reverse is the faci, we con- 
tend only that where the state is, not may be ; directk/r .notin. 
direct!) ; certainly, not on contingency interested, the federal 
courts have not jurisdiction ; is this an jnstance of may be ^ 

. of indirect^oi interest on contingency ? let the judgment o1 the 

.^Su,'reme Court answer the question. The sum in controver- 
sy is lost to the staic. by / the judgment of the federal judi- 

iciary ; the.eHcct is an indiibiiable test of the nature. of the 
proceeding i ih^ immediace consequence of the decision; is 
a coQipuU6r> pavmcnt.b.y the state to. Gideon OLmstead of 

, the amount of the certificates, the specific proceeds of tlie 
Bum awarded iO;ihe state of Pennsylvania^ put of the. captured 
property, by adocreir of a regt^urly constituted Court of Ad- 

• iniralfcv foundcd.on.a Kerdict of jury^ : > 

Wwihingtony ImA^h^ I- wish \ our opinion upon this' ques- 

. tion ; lor i have jre jliv not formed any. <n\ self a If the rule be 
a. sound one. (and I take it to be so) that, its construing 'a 

. conhtUution,.you are to keep to the words; do the words ot 

ithe amendment — *^^ law or equity," include' prize causes tp 
which: all the .world, arc parties? They surely do not-«-thefi 
can jtbai augend ment include this case ? 

. - Mr^'Jriger^alL I derive consolation from the questiot)-— ^it 
shews* I hut :he* principle on which the decree of the District 

r Co .rt was founded, what influenced the judgment: of the 
Supre;i>e Court on granting the mandamus, and the refusal 
of the chief justice of Pennsylvania, to discharge Mrs. Ser-t' 
geant on the Habeaa corpus^ is found .hollow find unsound* 

. I havQ made. progress, the, idea that the federal courts are the 
exclusive judges of their own jurisdiction, is no longer held 

. cacred ; the pretence of aright inthe federal cplirts tb'dej(:ide 
on state claims,* if not;nc>.nied .in the suit, is \m^ aban(kf\itdi: 
0urely a recognition of these previouft^^mistake& should ^;iicfte 
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(if&dence and indace a pause ! The ai-guihept 6n the part of 
the 'United States 4 a changed, notimproveH ; m^ opponent ha* 
avoided one objection^ by exposing himself lo another t^qnal- 
1^ ioiuperable : be has changed his attitude, but is equally 
VulttCTahle now, as in his former position ; he at present at- 
tempts to pass on: a bridge as narrow,- a^ that on which th6 
followers of Mahoinet, say the faithful^ are to pass to Para- - 
dise. The present question frona Ihe court implies, thar if the ^ 
decree rendered by the district judge had^ been a decree or 
judgment in a court of law or equity, it would have been a 
violation of the amendment of the constitution, invasion of ' 
state rights, and assumption of unconstitutional r^uthorky^ 
all the former attempts at distinction aboivt the state not be- 
ing named as a party notwithstanding. It is a singular ferrcity- 
attending the federal rjudiciary, that opposite and contradic- ' 
tory reasons equally. cqnduee to the samtr result in its favour; 
lipon. a former occs^ion i-was defeated, because the state* 
was not a. party : now! amrto fail because it was a proceed-- 
ing in a prize cause tO'Which xhe state and all the world were 
parties ; I acknowledge witli your honor that great strictness 
is to be observed in adhering, to the wofds of the constitution, 
it is a rule;., the. infringement of which I iie\er will encour- 
sige, at the same time too literal an adherence may lead to 
abaucdit)^: the: rule of. construction is well exemplified in the 
Qxunam law where a penalty was imposed upon any persr»n,r 
vAio should let blood ia the street ; a man fell down in a fit s 
-a: surgeon restored him by opening a vein. It would have* 
beeaa.great affectation of nicety of construction, on the parts 
of th^ judges, to have inflicted the penalty in such a case ; the* 
reason of the law apd amendment shews its extent ;^ it wad 
tlioughtoh general grounds inconsistent with the rights of a 
isovcreign state to be amenable to compulsoijy federal pro- 
cess; can any man in his sober senses believe' that at the 
time that the states refuse to be liable to the exercise of the 
federal Supreme Court jurisdiction in. matters of law and 
equity, they were. willing -to be liable to the exercise of fede- 
ral authority in the lowest Court, the district, the adnii-; 
ralty, where a sailor may proceed against them if the\ should 
ever be owners of a ship, for wages in any trifling amoqnt,| 
as tow as the smallest denomtnation of. coins known in tho 
Uni'ted States ? Credat judcas appeiia. From the time of the: 
amendment to the ptesent moment was ever such an ide^ 
suggested ; was it mentioned by the district attorney in hJ» 
fitst er 5r©cond very. Ipftg and, minute address? lastly, I rely 
t«p9n. i£ 99. fiopcliiaiTei that the fUatinetioa auggssted tcansG^ 
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be maiDtaiaed: becai^se the amendmeBt is iK>t matter of enacts 
ment or alteration, but construction ; and I defy the |)Ower 
of ingenuity, to construe the constitution of the Ujiited 
States, as having originally given a jurisdiction to the federal 
courts in Admiralty, and prize causes, and not in those of 
Jaw and equity, when the words of the constitution notice no . 
such distinction, but are general without discrifnination«>^ail 
•r none. 

Secondly, Is the process of a court not having jurisdic- 
tion, voidable only or absolutely void, and may it be resisted 
by force ? 

It is a rule of unexceptionable propriety, that all inferior 
and limited tribunals, must strictly pursue their authority ; 
there can be no presumption in their favour, it must appear 
on the record that they acted within their jurisdiction : in<* 
d^ed the presumption is against them, not in their favor. 
Trespass lies against the assignees under a commission of 
bankruptcy, sued out against a Victualler or any other per* 
son, not liable to be a bankrupt ; where there is no jarisdto* 
tion, there is no judge ; nay, more, if the jurisdiction is ex- 
Ci^eded, the judge is liable, this is English law as settled ia 
1 Wilson 164, Rex against Harvey 2 Wilson 388. Parkins 
v^ Proctor, &c. 1 East. 178. 2 Hawkin's pleas of the 
crawn 94. powper 26. . Plowden 390. 3 Coke's Institute 
281. 1 Levinz 16a 2 Blackstone's Reports 1145. I add^ 
American and English authorities concur, on this point. A 
judgment given of a thing out of the jurisdiction of a court 
of local or limited jurisdiction is absolutely void^ and advan* 
tage may be taken thereof in pleading without reversal by 
writ of error, 2 Levinz 2^ Frumpton against Pettis, where 
the court in which judgment was obtained had cognizance of 
the cause, the judgment of the court is only erroneous ; but» 
if the court had no jurisdiction it is void, Butler's nisi prius, 
66 ; and I beg leave to give in his own words,^ the opinion of 
chief justice Parsons, as profound a lawyer as can be found 
in the United States or elsewhere, ** When the question be- 
fore a judge of probate is only as to the manner of exerci* 
sing his jurisdiction on a subject of which some court of 
pobate has jurisdiction, there, if he niistakes, the means of 
correcting sach mistake is i^y appead.^ But when the quescioni 
is, whether the bourt x>f< probate, has jttpisdiction of the sub- 
ject or not, he must decide it, but at h^s own^periL If he 
errs by asmmng a jurisdiction which does not belong to, the 
probate courts, his acts are void. It appears from the plead* 
iQgs that the administration was oHgiiiaUy gvtmied^> afftur^ 
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tke ft)tc«tate bad been dead twenty years* This adoiiiiistr^a* 
tiptiy ii was not competent ibr any judge of probate to grants - 
but it is a case in which it is expressly b}' the statute from 
which he derives his auibority, (as we say in this case, by the 
amendoient to the constitution of the United States) that no 
administration shall be granted. It is not, therefore, the er«> 
roneous exercise of his jurisdiction, but it is an as^iumptioh 
of power against knv^ ana the grant (I say the decree) is ipso 
Jactoa nullity^ 2 volume of Tyng'n Heports p« 1^4— ^* 

> If an assumption of power against law, ipso facto void» 
and a nullity, it might be resisted, and the only question 
must be as to the mode of that resistatice. 

This therefore, is the proper stage of the cause at which 
to introduce what I have to observe respecting the act of 
assembly, which induced the governor to give tne order un- 
der which general Bright, and ihe oth^r defendants acted in 
a manner which exposed them to the present prosecution. 

It has been contended by the district attorney, that the act 
of assembly did not authorize the measures of opposition to 
the decree that have been put in practice ; the act recites, the 
decree of the^court of appeals, as an illegal usurpation of 
power against law, that the state was a party substantially 
interested in the proceedings in the District Cotirt, substan^' 
tlall\:, though not nominally, apparent on the proceedings^ 
^^ and that the jurisdiction and decree of the said Richard 
Peters hereon, were^entettained and made, in tnanife&t oppo« 
aition to, and violation of the last amendment of the Uni^d 
St^ites, herein before stated, and ought not to be supported 
or obeyed,** it then not onty aathori£es but rtqidres the go* 
vernor to protect the rights of the state, by any further 
means and measures that he may deem necessury^ for the pur- 
pOse, and to protect the persbn^ and properties of the said 
Elizabeth Sergeant and Esther Waters, from any process 
whatsoever issued out of ^y federal court, in consequence 
of their obedience to the requisition, so as aforesaid direct- 
ed to be made to them by the attorney general. 

Mrs. Sergeant and Mrs. Waters, had paid the meney int<^ 
' the reasury, process had issned against their persons, the 
governor was not oAl)j(' authorized, but required to attain 
certain objects, the m^ans and measures, were referred to 
his judgmeht and diacretion, what means other than these he 
adopted, could have beeti thought adequate to the purpose ? 

• Perhaps if I had had the honor to be consulted by the 
^ate at that time, I niigbt have advised, legal process by 
itat^ UMig^tme a^instthe^lAatvhaU whenever he itttenipt^ 
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ed to aerve the procest ; the difiicuUf would have been t^ 
prevent the execution, the act. of assembly directed pre- 
vention, not redress; besides, erosb suits and warrants between 
the civil authority of the state and the* tlnited States, must 
eventually have ended in acall hy sheriff and marshal upon 
the pos e comitatus, and the citizens must have taken their 
aides and made their choice between thosi^ two officers, 

Let.it be recollected, that the act contains the most exten- 
ahre terms ; how can it with propriety be said that only mea* 
aures of a judiciary nature were, intended when the eg^)res- 
sion is any further, means were to be employed, limited only 
by what the governor might deem necessary, for the pur- 
pose. We must suppose that, the legislature knew the import 
of the terms they used, and intended to give all that general- 
discretionary authoriiy which they import. 

From great tenderness to state authority, the district attor- 
ney marshals the militia law in array against the act of the 
second of /Vpril 1.803 ; two answers naturally suggest them- 
selves ; the militia law is affirmative, it contains no negative 
words prohibiting the execution of the law passed for thia. 
particular purpose; they are ponsistent with each other, n^ 
colKsion C4n be found between them. Further, if this was 
a trial before a court-martial for disobedience of orders, the 
inquiry suggested would be more important; if th^ decree 
of the District Court was an assumption of power agj^inat 
law, as we contend, any citizen had a right, whether he 
could be comfM^lled to act under the militia law or not, to aid 
the chief magistrate in executing the act of assembly ; his be- 
ing a militia man did no( deprive him of the rights of a ci- 
tizen. ..«..; r.'" ■• ' * ♦ 

A questiop, new^ curious and important, offers for consi- 
deration* Under a government partly c^tional, and principally 
federative can it be an indictable offence to act in conforrnity 
to a law of the state, and by order of the governor and com- 
mander in chief? Trust me, if it can. he done, most strange 
consequences will etisue. In the highest as well as lowest of^ 
fences, there are no accessaries, all are principals, who in apy 
way abet, or encourage the fomnvissigfn of the offence ; you, 
a jury of citizens of Pennsylvania, are in effect, to try the go- 
vernor and the legislature of your stateiin a federal court, to 
determine whether they have been guilty, of :a misdemeanor 
by violating a law of the United Stat§s.f7-r<> ^frange solecism 
in jurisprudence-— and, if this prosecution succeeds, there is 
nothing to prevent— indeed,.^: precedent will, be obtained for 
indictini^ your governor, your ^i^ executive magistrate^ opr' 



le^eii the members of the tegUlafture^as guilty of a conspira- 
cy to oppose th< exec\itibii*of a law of congress: and wKat 
becomes of thte tkiasted ^hidependence of VQur sovereign 
6tat^ ? you are amuisied with sounds \ou worship but a name : 
the subject as, howoVer,^ deticate^ I may offend ; you will pur- 
BUfe the idea to its proper conclusiotis. 

' Genikmen of . the jury, L have endeavoured to perform 
the task assigmkl me by the. icommoti wealth ; a duty of much 
higher re8pohsibilii;y now devolves- on you— the honour, the 
|>ersQnal liberty, and, in some ineasurey the property of the 
ckfendants are in your hand ; what ia more, the^^elaim of 
PeimsylVHfnia to the rights of a free, sovereign and 'indepen- 
dent state, subject to the com tit utianai rights o£ the* general 
government, are committed to your decision, -" 

I was in hopes, that when the decision was made by chief 
justice 1 ilghman oi> the habeas corpuny the large sum of 
money, the object of contention paid, that the Vengeance of 
prosecution would have been satiated : was a turbulent and 
refractory spirit manifested- at the disappointment? not a 
xnurmur^ even in a whisper ; all was silent, respectful, ready 
acquiescence. 

I had always thought it was the dictate of humanity, as 
urell as the maxim of law, that the man is not guilty if ac- 
tuated by no bad motive. You have heard my feeble argu* 
ment : do you think these men could have known they wei'e 
violating the law ? do you believe they did violate the law ? 
yOu he^rd the witnesses, the marshal, and his own oihcers:: 
was there^ on the part of the defendants, a, wanton act of 
i;^lence, rude language, or even a look of insult ? was there 
'more than a temperate execution of the orders of their com- 
mander in chief f^ The Roman emperor Caligula, of infa- 
mous memory, wrote his laws in a very small character, and 
hung them up on high piUars, the more effectually to ensnare 
the people. I impute no such views : in fact, however, the 
situs^ion of the citizen of Pennsylvania, according to the 
principle^ of this prosecution, affords no possibility of es- 
cape,, obey or disobey, punishment inevitably ensues. 

To such conduct ca^ you apply the term guilty? will you 
degrade and distress men, by imprisonment from considera- 
tions of policy! remember that in criminal cases you have 
an unquestionable right to judge of the law ; otherwise the 
irial by jury wduld be useless. I conclude as I began, if 
you'passess fortitude, your situation is enviable. Deliberate 
well before you decide ; let not your verdict be the result of 
^^eitr^but Informed upon the inii^p^adent e^c^erci&e of your- 
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own judgments : m sucb ease oalv cm yoaaa&wer itt^:yow. 
country, to your conscieocet, %um to yoitr God. 

Mr. Dallas^ in repl^» I wa4 aware, that, io addition to thft' 
peculiar difficulties of the prosccuiioo, it would be my .task, 
to encounter the talents of the couosel, who has just conciud* 
ed his argument, at a stage of the trial, when the subject had 
Ipst Aill the interest of novelty, ami the jury mighty reason-^ 
ably, feel anxious to rea&h the ground of decision^ But we 
are all (j^^S^^) jurors, and counsel) impresised with the int- 
portance of the cause, in which> we are eng.^ged ; and, I am 
con ident, that none of us wiU hesitate co devote to^it, all the 
time and attention, that can be deemed necessary, to^a fuU de- 
velopemcnt, and a fair result. It is for the j4ryv.in particular,, 
an awful situation* Their personal bonor^ and religious re- 
sponsibility ; their love of truth, and reverence for the la!ws ; 
iare in direct requisition, for the occa»ion; whiite the le^Moiki 
df their veodict (far transcending the ordinary influence of 
penal dispensations) is destined to insutict future g<^nera« 
tioq$, as well as the living world, upon subji^cts the mo^u' in- 
teresting to the peace of society, the harmony of> the states, 
and the duration of the union. In passing upon the conduct 
bf the dfsfendants, yon must declare^ whether the -militiat can 
be justified, in taking arms against the United StaC^s^.by the 
order of the executive magistrate pf an individual state : In 
passing upon the conduct of Pennsylvania, you iiK^t declare, 
whether the legislature of an individual state can be justified, 
in rhe attempt to conttolil and subvert the judicial power of 
the union : And, in making these declarations, you must de« 
cide, as a jury, upon a question of ruttifinal iaw^ w>hether tbe 
concurrent opinion of the congress of 1778, and of eveiy 
judicial authority, federal or state, in the case of the prize 
Active, has been extrajudiciat^ erroneous^ and void* Thus, 
livhatever shall be your verdict, be assured it will ^end, either 
to authorise, or to restrain, every other state, as well as Peod- 
aylvania, in dispositions hostile to. the United States ; and it 
will tend,.either to authorise, or to restrain, the legislature of 
Pennsylvoniaf in dispositions to assume,. or to controul, the 
dtate judiciary, as well as the judiciary of the union. In 
short, it will tend either to the preservation, or to the dis- 
atructioh, of the American republic. 

Before I enter upoii a replv to the arguments of the ad» 
verse counsel^ it is proper > to correct^ some of his misconcep* 
tions of the ideas^ whirh it was my intention to suggest in the 
the cause. . 1st, It is true, that I: spoke of the offence of tbe 
d^endants^ aa more iojariaiis to society^ at iBore dangeroiil^ 
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togovemvieiit, than trnsm^ or malxier ; but it was in thd 
c^nsequencesj that grew out of its frequent comflitssipn with 
impunity^ and oot in an abstract view of the fact, that I justi* 
lied, ami atiii justify, ^he. opinion, 2d. It is true^ that I 
claimed^ for the people, themaelTes, the sovereignty of the 
nation ; and considered ibrnos of governm^ent,. merely, as the 
instruments, by which the people chose to exercise a speci^^ 
iied portion pf that sovereignty : bv^t I did not design to dt^ 
grade the authorities of the state in this theoretical remark f 
and, notwithstanding the solemnity of the manner with 
wkich it was arraigned, I suspect that the only difference, ht^ 
tween the counsel and myself, is a difference of language^ 
pot of' sentiment. I am content, therefore, that he shall call 
Pennsylvania a anirereign and independent state^ if he means 
no iporc ;(and i»ore he cannot mean) than that the govern- 
noent ot Pennsylvania exercises certain attributes of sove-^ 
reigncy, which have 'been assigned to its several departments 
by the people, for etate purposes ; just as the government of 
the Uftited States exercises certain other attributes of sove* 
reignty, which the people have assigned to its set'^eral depart*' 
vatnx^ for federal purposes^ 3d. It is true, that I have con- 
sidered the systenisiof federal ^nd state government, as 
equally tbe work of the people* The fact cannot be deniedj 
and a theory opposed to the fact, cannot be solid ; however 
k may display the ingenuity of an advocate, or flatter the 
pride of state functicmaries. I feel 'iio alarm, therefore, at 
being told, that my argument leads to a consolidation^ and 
docs not admit a confederatitm^ of the states. In candor^ 
e<<rery man adust aH<»w, ^bat tlse people have endowed the 
constntudon of tbe United States, with a mixed character, 
partly federate, and partly national. The federate character 
particularly appears in the orgxnixation of the senate ; ami 
in the «xchisioa of the federal power, from any interference 
with the territory, or dom^rstic policy, of the individual 
itates. The nacionai character aippeors, in the immediate 
representation, of the people, not of the states, in one branch 
of <coii:gres« ; in the initemal power bf taxation ; in tSie ex« 
ternal pbw^r of commferce, treaty, war,' and peaces and, 
abov« ^U, in the estsMishment of a national judiciary* It iar 
9fecessai:y, imdeed, for the purposes of the defence,^ to treat 
the stiitea as distinct and separate, sovereignties ; for, other- 
wise, it is imp0S$ible to elinie the db^gation of submitting 
(states, aa well as indiviidttals) to the decrees of the nationtt 
tfibttif al $ hut, for the purposes of political and jmltcial truth^ 
the i^bMiim af Bhe ataita to ^e union, mvat be taken as the 
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people have formed it ; and, theii^ w^ shall acknowledge, ac- 
cording to their declaratory language ^> that the constitution 
and the laws of the United States, made in pursuance there-* 
of, are the supreme law of the land^^ which every judge in 
every state is bound to enforce, ^^ any thing in the constitution 
or kfws of ANY STATE, to the contrary notwithstanding .^^^^ 
4th. It is true, that I have addressed the jury^with that soli- 
citude, for the performance of >in official duty which the ex« 
traordinary nature and importance of the occasion, could not 
lail to inspire ; but, I trust, that nothing has been said, on 
my part, to provoke, or to justify, any invidious discrimina* 
tion, between the public character, in which I act^ and the 
character of a private advocate. The gentleman has told us, 
however, that he feels no interest in the event, beyond what 
is felt in common with all hb fellow citizens ; — obviously in- 
tending to introduce an inference, that a public prosecutor 
possesses, feelings of another kind. I will not condescend 
to dwell upon the professional inducements of counsel, or 
the effect of a client's passions and prejudices, upon the 
purest and strongest mind ; but, let me ask, when the busi- 
ness of this day is oVer, what is to exen>pt the public prose* 
cutor from a full participation in the evils, social, or political^ 
which, it is supposed, that he contributes xo produce? If 
there can be no %\xt\i exemption, will the ideal triumph of a 
verdict, in favor of the government, compensate for his suf- 
ferings in the consequences that are predicted? And, after 
all, is it not the imputatioii of a depravity, which ought never 
to be presumed, to suppose, that any gratification can be de- 
rived, from the xonviction and. punishment of the innocent, 
or unoiFending ? These enquiries would apply to every case ^ 
but, in the present case, the public prosecutor has sensations 
of peculiar delicacy. I know only one of the defendants^ 
but that one I have known long, and always with the sincer- 
est good^will. It has been my lot, too, to be cotmected inti- 
mately with the state government, during the greater part of 
my public life ; and, God knows ! it would be the last object 
of my heart, or mv head, to inflict a wound on the honor, or 
the happiness, of Pennsylvania, upon any occasion, but, par* 
sicularly, through the medium of a conviction of the present 
defendants. It is^ on all h^ds, an aflair of duty, t acor 
bound, by an oath of office, fairly to present to the court and 
jury, the evidence and the law of the prosecution. The 
judges, under the obligation of their oaths, will instruct the 
jury upon the law; and the jury, upon the solemn appeal^ 
which they havesrecently madci will finaUy aaswer (he quc^ 
tion of guilty, or uot guilty* 
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The ground, on which^I must again tread, has been «» 
often traversed, and is now so accumtely ascertained, in aU 
most all its bearings, that it is incumbent on me, to assure 
you of my determination, to avoid every track of observa^ 
tioh; that is not necessary, for the purpose of explanatioh, or 
refutation. And, in order to adhere to this determination, 
the original points of argument will be maintained: — 1st. 
As to the jurisdiction of the congressional Court of Ap- 
peals. 2d. As to the jurisdiction. of the District Courts 
connected with the amendment of the constitution. And 
Sd. As to the justification of the defendants, by the Act of' 
1803^ and the military orders of the governor.*. 

I, As to the jurisdiction of the congressional Court of 
Appeals. 

It was not expected, that ttte counsel for the defendants, 
would persist, in ascribing to the grant of the states, indivi« 
dually, all the jurisdiction, that congress could exercise, 
upon the subject of capture, as prize of war. The national 
power of war was, unquestionably, the result of an union of 
the colonies, upon the principles of an implied contract ; 
since (as I have already shewn) that power was indispensa- 
ble, to the accomplishment of the common object of their 
association ; and, in the result, were comprehended all 
the natural and necessary incidents of the power. But 
no individual state gave the power of war ; nor could any 
individual state take it away. And an individual state could 
no more sever^ alter, or modify the incidents, than she could 
withdraw, or modify, the principal power. If Pennsylvania, 
therefore, waved the distinct atkd separate share in the 
power of war, which W-ould have belonged to her, on the rie^f 
volution, as a distinct and separate government ^the sacri- 
fice was amply compensated by the interest, which she ac* 
4|uired in all the shares, that belonged to the other twelve 
members of the confederacy, through the consolidated me- 
dium of the national character- But whatever it would be 
lawful for Pennsylvania to do, it would be lawful for every 
other state to do ; and thus, opon the doctrine of the preseiit 
defence, the power of war, and the incidents of the power, 
might be essentially different, in the different sections of the 

. « |t has been thonglit annecesssry^ in a printed puUication of Mr. DalMs 
speeches, to tntroduce th^ repetitions, which were, perhaps^ unavoidable, in de« 
livering supcessive addresses to the jury, upon the same general subject. No- 
thing more is preserved, therefore, in the concluding speech, than was proper, 
by way of aviswer, or expianation ; and, consequently, the speech, in it» pre* 
/B^t fonD» should be re^;arded merely as 4a abridgfii^nt. 
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union. The eastern aectton might chuse to limit the nailion- 

al power of war^ lo naval operations ; and the western, migh& 

chuse to give it^ exciu&ively^ a territorial direction. Booty^ 

or prize, of war would,* also^ be different., in different state^^ 

both as to the subject, and the distribution, of prize ; in one 

atate. the lawfulness of capture, would be decided according 

to the civil, and, in another, according to the cominon law ; 

and) while in some states th« right of atppeal from the staie^ 

to the national authority, would be recognized, or allowed, ia 

others it would be disputed, or denied- Not only the theo^ 

fy and principles, however, of the national »} stem, as I havre 

linalvsed it; not only the discordance and confusion insepat 

rable from the character ascribed to it, by m^ opponents ; 

but, the practical exposition of the timeS) affords satidfactory, 

nay, conclusive, evidence, upon the point ip discussion. The 

maciemArhphyctionic council, was, in its origin, and operation^ 

a judicial tribunal, rather than a political confederacy. Its 

decrees were left to be enforced by the cities, or the states^ 

of Orecce, whose delegpates composed it ; but it possessed nei^ 

ther legislative, nor executive, power. The modern confed^ 

eration of the Rhine (to which Mr. Ingersoil hsm^ also, allui» 

'ded) presents little analogy, for, the purpose of argument; 

.since its representative» (if L recoUecti well) possess no le» 

gtalative, on executive, power^ but assemble only to declare 

the oaaux fwderis^ and to. assess upon the members of the 

xonriederation,. a.stipulated contingent of troops and treasurer 

.The congress of the. United States^ however, was a delibe> 

.xative, permaitent, body ;. and uf»oQ the declaration of inde«* 

pisndcnce, long before the ratiAcatiou' of the articles of con>- 

federaticin, congress was posseiisrd of legislative and execii^- 

•tive powers, for £he internal^ as well as for the external, ob^ 

-jects of! national gouernment. . At home^ congress raised 

.armies, appointed commanders^ and. directed all the operas 

-tions ot War ; iissued. paper-mpney, on the faith of the nation; 

«stai>liahied a public treaHury,.and other departments of state; 

&c. Abroa4,congres8 made treaties of alliance andcommarce>i 

obtained io^ns of money for. thie, public service ; waged mae- 

JtimjB hostilities ; &n. Andl the exercise of th^se powers, 

dellberauve, lergislative,* and:exceutiv.e, was recogniaed« ap- 

proved, and ratified, by every state, and by the people of 

every statr, ofthvunioni 

If, tht-n, the poWer of war belonged to congress, embrsl- 
cing maritime, as well as, territorial, operations, it is demon- 
atfiible (nay, has it not been already demonstrated ?) that 
the juiinclir ion, for the trial of .priae causes, belongs to - the 
same authority i-^rsty because the nature of the subject Gon« 
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stitutes a AiatYonsil charge and responsibility ; and, secondl^^ 
because tke jvirisdiction is expressly reserved^ by the terms of 
the coRgres&tonal reconiinendaiion. 

, Ist. In considering the first Fe«sion (to which your atten* 
tion has been before directed) the prominent facts will rec^ir, 
that the place of maritime capture, can never be within the 
local ji^riadiction of an individual state* A capture on the 
high ^ea$ might be made by a ship, owned by Pt- nnsylvaniai, 
fwr by her citizens j but it could never be made, under the m4f 
thority of Pennsylvania^ unless it can be shewn, that sh« was 
, acknowledged as an indifpendent nation, by the powers of 
thtr worlds Hence, therefore, we find, that every American 
public, or private, vessel ot war, navigated the ocean, during; 
the whole of the revolutionary struggle, under thea uthority oT 
» commisiiioH %Y2LVil^d by the congress of the United States.. 
The capture betng made beyond the limits of &tat« jurisdic- 
tion, and under the authority of the national commission, k 
follows as an immediate consequence, that for the lawfulness 
of the capture, the nation, and not the individual state, mu%t 
be responsible to foreign nations. This responsibility gives, 
according to the law of nations, the eiccli^sive jurisdiction of 
the question of prize, to the courts of the captors ; and, upon 
the same principle of policy and propriety, must vest the ju- 
riadictiotn in the courts of the union* If aneutral governmeDt 
had complained of the seizure and spoliation of the proptrty 
of her subjects, the complaint must have been made to con- 
gress, and not to -the individual state ;-~if a governmental 
indemnity, was to be paid, for acts of spoliation, the tieai^ 
aury of the union, and not of an individual state, must have; 
fttmished the money ;— -and if war was to be the conse* 
<pience, it would have been a war affecting every state, as 
nuich as the state, which, or whose citizens gave the offence, 
or perpetrated the outrage. 

2d. And, la considering the second reason, I can offer 
little more, than a general repetition of my former argument, 
, to evince, that the principle and the terms of the congres- 
sional resolutions, have been mistaJsenv) either by those, who 
enacted the law of 1778^ or by those, who have given to it^ 
the construction, for which the counsel of the defendants 
CiHitend. The resolutions treat, distinctly, of th^ subjects of 
capture ; of the trial of captures ; and of the distribution of 
prizes. Thus, congress, speaking /n their own rights with** 
out reference to colonial authority, or discretion, ^*.Reso/ved^ 
Azisii such ships of war« &c., as shall be employed in tne 
present cruel and unjust war, against the united colonies^ 
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and shall fall into the hands of, or be taken by, the inhahSf 
tants thereof, be seized and forfeited to and for the purposes 
herein after mentioned.'*^ Again: ^^ Resolved^ l\i2X 2^ trans- 
J^ort vessels in the same service^ having on board any troops, 
"arms, ammunition, clothing, provisions, or military, or naval 
stores of what kind soever, and all vessels to whomsoever be* 
longingy that ^hall be employed in carrying provisions, or other 
necessaries, to the British army, or armies, or navy, that now 
^re, or heVeafter shall be, within any of the united colonies^ or 
^^ny goods, wares, or merchandize for the use of such fleet, 
x>r army, shall be liable to seizure^ and with their cargoes 
^hall be confiscated.^^ And again: '^'^ Resolved^ that (Ist.) 
ifheQ any vessel or vessels, shall be fitted out at the expenc« 
of any private person^ or persotis^ then the captures made, 
shall be to the use of the owner, or owners of the said vessel, 
or vessels ; (2d.) that where the vessels employed in the cap* 
ture shall be fitted out at the expence of any of thje United 
Colonies then one third of the prize taken shall be to the use 
of the captors, and the Remaining two thirds, to the use of jhc 
said colony ; and (3d.) where the vessels so employed shall be 
fitted QMt at the continental charge^ then one third shall go to 
the captors, and the remaining two thirds to thj? use of the 
United Colonies &c.'* Even, likewise, when congress speak 
of the place of trials it is uporr their own authority, in absolute 
«nd imperative language :— ' „ - 

** Resolved^ that ail prosecutions shall be commenced in the 
court of th \t colonv , m which the captors shall be made v but 
it no such court be at that time erected in the said colony, or if 
the capture be made on open sea^ then the prosecution shall be 
in the court of such colony as the captors may find most conve* 
fiient ; provided, that nothing contained in this resolution shall 
be construed so as to enable the captor to remove his prr:&e 
from any colony competent to determine concerning the seizure^ 
after he shall have carried the vessel so seized within any 
harbour of the same." And when congress speak of an ap- 
peal, from the decisions of a colonial admiralty court, it is 
in posi^tivc, unequivocal, terms, without referring to colonial 
authority or discretion, and totally unconnected with the mode 
oftrial^ whether by the civil la v, or, by the common law ; and 
whether with, or without, a jury ; and whether it does, or it 
does not, seem expedient to the respective state legislatures, 
to introduce wtiy qualifications^ into the mode of trial c^^**- Rem 
^ohed^ that, in all cases, ^n appeal shall be allowed to the 
fongress^ or such person, or persons^ as they shall appoint for 
the trial of appeals. '' 
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" If the nature of the subject, and the terms of the congres- 
sional r^^o/^^/on^, thus plainly bespeak a national jurisdic- 
tion, on the question of prize, what is there in the subject^ ^ 
or in the language, of the congressional recommendation^ to 
authorize a denial, .or resistance ? Congress (I repeat) could 
not cohipcl the colonial courts, to take cognizance of federal 
causes ; nor could they compel a colonial legislature, to erect 
a special tribunal for the purpose; but, surely, wjthout dis- 
paraging the federal character, or surrendering the federal 
rights., they might, at that crisis, confidently expect such an. 
accommodation from the individual colonies. It was, there- 
fore, on this ground alone, that the language of request and 
recommendation was employed : " Resolved^ That it be, and? 
is hereby, recommended to the several legislatures in th& 
united colonies, as sdon as possible, to erect courts of justice^ 
or to give jurisdiction to the courts now in being, for the pur- 
pose of determining concerning the captures to be made as 
aforesaid ; and to provide that all triab {not all appeals J ia 
such case be had by ajury^ under such qualifications (that is^ 
swh guali^cations of the trials^ not of the appeals J as to the 
respective legislatures shall seem expedient. But how did 
Pennsylvania, as we have beisn told, comply with this ifecom*^ 
xnendation and request ? Why, by establishing a Court of Ad- 
iniralty ; it is true, by providing for a trial by jury in all cases^ 
it is true i but at the same time, it is, also, true, by makinj^ 
the finding of the jury conclusive, in all cases, upon the 
facts, without re^examination^ or appeal! In the principle 
and language of the resolutions of congress, we readilj^ per- 
ceive an express reservation of an appellate jurisdiction^ in 
all cases; and neither the physical,-nor the intellectual, eye^ 
can discover in the recommendation of congress, an authority, 
pr a reason^ for excluding it in any case. What, then, can 
^e ^y, but that the provision of the Act of Assembly, which 
declares a verdict shall establish the facts, without re-exami* 
nation^ or appeal^ is a palpable addition to the words, and a 
gross violation of the meaning, of congress ? If it arises 
from misapprehension, or mistake, we Inay excuse, but we 
cannot adopt, the error. If it was wilful, we must regret, 
but we are bound to resist, the usurpation. 

From the course of these observations, you will easily be 
led to recollect, that the jurisdiction claimed by congress, 
has never been denied and resisted, by any constituted au- 
thority, of any other state, except Pennsylvania; and, ia 
Pennsylvania, by the legislative and executive departments- 
only. With that exception, it has been considered andde* 
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elded, oi a political qnesiion^ by the unanimotis vote of every 
state delegatijii, in h :ongrcs^ of 1778. With the single* 
exception of Mr. MK^arCs opiiiioa, it has been considered 
and lecided., av a judhuul juestion^ by the coacurrent judg- 
ment of every fttdcral and state court, and of every federal' 
and state judge, acting, jadicidly, upon the subject, from Ac 
year 1778, to the a ear 1809. How comes it, then, that Pean* 
sylsHnia, the strenuous advocate for republican institutions, 
persists in her opposition to the declared sense of the majo- 
rity : or that Pennsylvanian the exemplary lover of peace and 
concord, brandishes the torch of civil war, even in the tem- 
ple of justice^, and in defiance of the constitution and laws of 
the union! It cannot be the pride of sovereignty ; it cantiot 
be the envy of rivalship ; but it is, I fear, the feeling of self- 
inlerest, which kindled, and which perpetuates, this unhap|^ 
feud ;-and in that point of view, the state must be regarded, 
by the ministers of justice, like every other patty to a pecu- 
niary controversy. You will listen to her with respect, but 
without fear; you will decide between her and her oppo- 
nents. Justly, but without favor, partiality, or prejudice ; and 
you will pronounce a verdict, that shall, at once, manifest 
your oWn independence, and an honorable deference, for the 
enlightened statesmen and judges, whose solemn, disinterest-^ 
«d, and authoritative decrees (thirty years ago), ought to 
have prevented the agitations of the present trial-: For, if 
such decrees do not fix the right and the law of a contro* 
verted case, remember, that there dan, be no termination, w> 
hope of extinguishment, for litigation and strife. Bat, while 
I urge these remarks, I do not mean to controvert thegene«< 
ral doctrine, that a state court may decide, ^n the first in* 
stance, on the unconstitutionality of a law of tht; United 
States, where the conflict between the constitution and the 
law is plain and direct ; as in the extreme cases, wh4ch liave 
been suggested, of -an ex fiost focte law, or a biH of attain- 
der. Nor will it be supposed by any man, who i$ acquainted 
with the course of my political life^ that'I can intend to de- 
preciate the authority of the names to which Mr. ingersol 
ha^ referred, in maintenance of the opposition to the appeU 
late jurisdiction of congress. It is not, however, to be con* 
ceded, that the judgment of a state court can finally decide^ 
the question of the constitutionality of .♦n act of congi'ess, 
or of a decree of a federal court; nor that even the- highly 
respectable opinions of three officers of Pennsylvania (the 
president Rtedy the chief justice MyKeM^ and the active pa- 
triot and politician Bryan)^ as cited by Mr, IngersoNf cto 
outweigh the deliberate sense of the nation* 
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Where, after aU, is the hardship imposed upon PeiinsyU 
vania, by the position, which has been maintained ; since 
Pennsylvania was not bound to submit to the voice of her 
Siister states, if she deemed the siacriiice greater, than the 
benefits of continuing a member of the confederacy ? The 
hardship is, obviously, on the other side, when she insists, 
not only upon continuing a member, but upon the acquies- 
cence of twelve of her sister states, in her individual pretei>- 
8ions,fbrher separate advantage ! The persistance of thirty 
yeam^ manifested, not hy any appbal to an impartial utnpire, 
■but by tkree^ or four^ efforts of the legislative and executive 
departments (as formerly specified) to obtain possession of 
the disputed property, is urged with more vehemence, than 
Judgment, i^ vindication of the state* I have said, and I 
repeat, that such conduct, might aggravate what was wron^; 
-but it could never convert wrong into right. 
' II. As to the jurrsdiction of the District Court, in con* 
nectibn with the amendment to the federal constitution. 

' The subject of Olmstead's suit, either belongs to rhe juris- 
diction of the District Court, or, whatever may be his right, 
fee is destitute of all remedy : for, so far a« respecis' the federal 
courts, the constitution, and the judicial act* which is found- 
ed upon it, vest in the District Court ** exclusive original 
cognizatice of all civil causes of admiralty, and maritime jn- 
risdiction ;" and so far a» respects, the atate courts, the Su- 
preme Co^irt of Pennsylvafnia, have decided unanimously, 
m Ross v\ RHtenhmise^ that no common law tribunal^ (a des- 
cription that embraces every state court,) can give relief in aa 
admiralty cause. Every honest heart, and every sound hi^ad, 
must revolt, at the idea of a state of jurisprudence, which jad- 
Biits a right, but excludes a remedy. Still, the case may, irom 
a political (though it never can from a moral) necessity, ex- 
ist ; and the political necessity of the present case, is referred 
to the amendment of the constitution, which declares, that 
** the judicial power of the United States, shall not be con- 
strued to extend to ictw suit in lazO^ or equity ^ cominenced, or 
prosecuted, against one 6f the United States^ by citizens of 
another state, or by citizens; or subjects of any foreign state*" 
The honest heart, and the sound head, must, therefore, be aj- 
clearly satisBed upon two potnt^s, before it admits the h»w of 
political necessity^ that (Mmsteanfs suit is, 1st* a suit in law, or 
equity ; and 2dly, that it is a suit (brought against the state 
of Pennsylvania. » • ^^ 

1. Ii> the discussion of these topics, my great difflcuhy^ 
my eaimeflrt desire, is to ioakemyaevf understood by Uie jury, 

' ^ , ' y 
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firhose course of study, cannot have been such, as to enable 
them at once to meet the case. This must, therefore, be 
my apology, for a detail which it would be unnecessary to^ 
make, in an address to the judges. I'he administration of 
justice, is applied to controversies, which arise, either on 
land, or on the ocean. When the con trovers \ arises on land^ 
the party, who complains, may resort, according to the na- 
ture of his complaint, either to a suit at law,, or to a suit in 
equity, for redress. If the general law aftbrds adequate re- 
lief, he cannot resort to equity 5 but if, eicher from the na- 
ture of the injury, or from the difficulty of the proof, the gc^ 
neral law, is inadequte to the purposes of justice, he may^ 
resort to equity i which will furnish him with all its peculiar 
instruments, for detecting frauds, for correcting mistakes, 
for enforcing contracts, and for discovering truth. But the 
courts of law and equity are governed entirely, by the gene- 
ral municipal law of the country. When, however, the con- 
troversy arises on the ocean^ the remedy must be sought in a 
Court of Admiralty, which is governed (not by the general 
municipal law, but) by the civil law, and the law of nations ; 
and exercises two kinds of jurisdiction ; the one called the 
Instance Court, in relation to private suits of contract and 
property ; and the other called the Prize Court, in relation to 
fiuits, for the condemnation of captures of war. Hence it 
will be perceived, that there is, in the nature of the contro-- 
vers\, in the law by which it is to be decided, and in the 
character of the tribunal authorised to decide, an original 
and perpetual distinction, between a suit at law, or in equity^^ 
,and a suit of admiralty, or maritime jurisdiction. But ana* 
ther important distinction, must, also, be noticed. In suits 
at law and in equity, the plaintiflf always proceeds ;&rr*owfl//y, 
against the defendant ; but in the prize court, the procesA 
(which is called the process'//? rem) can only be instituted 
ag inst the captured property^ or ita proceeds ; and not person- 
ally against any part> , though all the world (in the language 
oi the admiiralty law) may become parties to the suit. 

1 he federal convention knew, and acted upon the know- 
ledge, of these distinctions, in providing for the judicial 
povv er of the United States : For, the constitution (perhaps the 
'. most perfect composition that ever came from the pen of niaii; , 
without affectation of style, or ambiguity of expression ; with- 
out <k redundant, or a deficient, word) distinguishes between 
** vafics in Icav and equity ^^ of which it assumes for the federal 
potirts, onl\ a partial, or limited, jurisdictioti ; and ** cases of 
-admiralty and maritime Jurisdiction^^ of which it assumes the 
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eatirp and exdttsiTe cognizance. The national, charatter of 
the admiralty jurisdiction, as exercised upon subjects, which 
do not belongs to the territorial limits, to the resident citi"* 
zens, or to the manicipal laws, of an individual state, suggest- 
ed and justified the latter assumption of power; and will 
amply account, likewise, for the silence of the amendment; 
"tyhich, alters (he constitutional provisioo, in cases in law and 
equity^ but says not a syllable^ in derogation of the judicial 
authority of the United States, in ail vases of admiralty^ and 
maritime jurisdiction* What the amendment does not alter^ 
cannot be altered by judges or Juries ; and, consequently, the 
€on$titutional cognizance of admiralty and maritime causes, 
r^m^ins, unimpaired, as a part of that supreme law of the, 
land, which every state, as well as every federal functiohary, 
is bound by oath, or affirmation, to suppgrt. 

On this branch of the argument, it can only remain to en« 
quire, whether Olmstead's case, is a case in law, or equity % 
or a case of admiralty and maritime jurisdiction i And the 
answer is, ^t once, short and conclusive. The original cause 
of action was a capture as prize of war, on the high seas; 
the libel in the District Court, was to enforce the decree of 
the congressional ^ourt of Appeals agmmt the proceeds of' 
the prize, in the hands of the respondents ; and the decree of 
the Di»irict Court goes no further, than to direct the re- 
spondents to transfer the proceeds of the prixe, specifically,, 
tp the libellant. In every feature, it is an admiralty case^ 
;uid not, in any feature, a. case in law, or equity. . ~ 

2. But the£^e considerations, which are sufficient in them«« 
^elveQ, to repel the argument drawn from the amendments- 
are, not the only ground of refutation, that the case oiOlmstead 
admits. Say, that it is a suit in law, or equity, is it a suit; 
fomoienced, or prosecuted, against the state of Pennsylvania f 
The time of the court wilt not be consumed by a repetition of 
the reasons, that have already been assigned, in favor of n. 
negative reply: but, I pray the jury to remember, that the 
jqaaendtnent provides an alteration of the constitution, in tho 
single instance^, of a suit, brought by an individual (alien, or 
citizen) against a state. Now,' the instances of federal juris-r 
diction extend, 

(1) to all cases affecting embassadors, or other public mini* 
sters,and consul$ : — would an allegation of state interest^ 

: deprive the federal courts of the cognizance of sucii 
. cases i 

(2) to controversies to which|,th^ United States shall be « 
party -.y—would an allegation of state inUr&t deprive the 
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fiederal ooarts of the cognizance of nich cMitrover« 
flies I 

(3) to controversites between two or more states :— nloes 
the amendment operate upon such controversies f 

(4) to controversies between a state, and citizens of and* 
ther state:-— does the. amendment operate upon such 
controversies, in suits broug'ht by^ and not against^ a 
state f 

(5) to controversies between citizens vf different states : — 
why shall the allegation of a latent^ and contingent, ^lato 
interests destroy the federal jurisdiction of such contro« 
versies ? 

(6) to controversies between citizens of the same state^ 
claiming lands undet* grants of different states :-— is the 
allegation of state interest in the state grantors^ sufficient 
to destroy the federal jurisdiction of such controversies ? 

(7) and to controversies between a state, or the citizens, 
thereof, and foreign states, citisens, or subjects :-*-doei 
the amendment operate here, also, where suits are? 
brought btf^ and not against^ a state ? 

Now, although the Amendment applies. to a single instance 
only, the argumt;nt of the opposite counsel equally embraces 
every other instance of federal jurisdiction, upon the simple 
allegation, that a' state may be eventually interested, though 
she is not nominally a party ; though she is not bound by the 
judgment; and. In short, though the suit is not commenced^- 
dr prosecuted^ against her I But what authority is there, for* 
the interposition of ^tate interest^ in controversies between 
citizens of different ^Hates^ tkat will not as fairly, justify the in- 
terposition, hi c&des affecting ambassadors ; in cases where 
the United States shall be a party ; in cases between citizenr - 
of the same state, claiming lands under grants of different 
states ; Mid in cases between foreigners and citizens ; to the 
uftter annihilation of the principal portion of the judiciid 
power of the Union ! • ; ^ 

The subtle and msrgie properties x^ state inter est^ nowv 
for the first time, unfolded, are, indeed, as intofnprehensi* 
Me, in their natup^^ to ordinary minds| as they are incompa- 
tible, in their effects, with an impartial and uniform aditoi- 
iii«tration of justi'Cef-. For, we are told, that st^e interest; is 
every thing, and nothirig ; It t« rarely to be seen or heard ; 
aind, it seems, that it must nevei* be examined. Let us try^ 
however, to catch the Proteus, in some of its shapes, to ex- 
cite the wonder, if not the dii^gust, of die cdirrt and juryv 
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1» By an act of Assembly, it is provided, that the settle- 
ment of an account, shall give to thtt state, a lien upon the 
real estate of the accountant, for the amount of the balance 
due. The settlement, though official, is private ; and no 
scrivener, in making a brief of title, has ever thought it ne* 
cesaary> to examine the records of the comptroller, to guard 
against. liens and inciimbrances* Now^ let os suppose, that > 
a citizen of New- Jersey brings an ejectment, for a tract of 
land, against the citizen of Pennsylvania, who happens to be 
indebted, upon a settlement ot accounts, to the state i-^^itis^ 
prima facie^ a case ol iederal jurisdiction, a& a suit between 
citizens of dijirent states ; and \et, it has been, virtually^ 
contended, that whenever Pennsylvania shall be pleased CO 
exhibit her lien, the court must dismiss the ejectment. 

fU The legt.1 title to land in Pennsylvania, is of a pecuVnar 
character ; not depending upon patents, but often upon war* 
rant and survey ; upon settlement and improvemeint ; upon 
licence and location; and upon various other office r>ghts« 
The rights of the state to the sc^l, however, cannot be di>« 
vested, until the purchase money has been paid into the* 
landooffice. Now, let us suppose, that a foreigner, entitled 
to purchase and hold lands in Pennsylvania, brings an eject- 
n^nt for a tract of land sold to him bv a citizen, who is in 
arrears, for the whole, or a part, of the original purchase 
money :— --it is, prima facie^ a case of federal jurisdiction, as 
a suit hetwe&mm alienand a citizen; and yet, it has been^ 
virtually, contended, that whenever Pennsylvania shall be 
pleased to announce her lien, the court must, also, dismiss 
this ejectment.^ 

a^ By the act of April 1792, for the sale of the public 
Isttids, it was provided, that, upon payment of the stipulated 
price, warrants should issae for tracts of 400 acres each, 
with a condition, that no title should be vested in the war* 
raiitees, unless they made the improvements, settlements, and 
residence, described in the act, within the limited periods of 
two or five years'; in default of which, it should be lawful 
for the commonwealth to issue other warrants for the same 
land, to other actual settlers ; provided^ '^ That if any such 
actucii settler, or any grante-e, in any such original, or suc- 
ceeding, warranty shall, by force of arms of the enemies of 
the Uni^d States^ be prevented (Vom making such actual set- 
tlement, or be driven therefrom, and shall persist in hi« en* 
deavours to make such actual settlement as aforesakl, then, 
atid in either case, he and his- heirs shall be entitled to have 
and lioJiiold the said lands^ ia the same manner^ as if the 
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actual settlement had been made and continued." Now, let 
U8 recollect (for it is no long;er a case of supposition) that a 
warrantee coming from Massachusetts^ or from Georg'ia^ who 
has paid the state for his trace of land, was driven from the 
ground in the year 1794, by the Indian war, which thea 
raged on our frontier ; that he had been wounded himself; 
his wife had been scalped ; his children had been dispersed ; 
and his improvements had been prostrated ; that taking the 
advantage of the first moment of peace, a stranger had in- 
truded upon the land, claiming a title, as in a case of forfei- 
ture, and obtaining, perhaps^ a second warrant from the com- 
monwealth ; that against this intruder, a citizen of Pennsyl- 
vania, the original warrantee, a citizen of another state, brings 
his ejectment ;— it is, prima- facie, a case of federal jurisdic* 
tion, as a suit between citizens oJF diiFerent states ; and yet, 
it has been, virtually, conten led, that whenever Pennsylva- 
nia should be pleased to alledge an interest in the condition o£ 
improvement, settlement, and residence, the court must^ 
also, dismiss this ejectment ! 

4« But, to try the imm^^diate ground of the present con- 
troversy, w^ Bnd, that by the direction of Pennsylvania, Mr» 
Rittenhouse gave a bond of indemnity to Mr. Ross, for sur- 
rendering the proceeds of the prize Active : Now, let us; 
suppose, that the representatives of Mn Ross were citizens^ 
of New*Jersey ; that they had been compelled to pay ther 
money to Oimstead and his associates ;^ and that they had in- 
stituted a suit, for their indemnity, upon the bond so given, 
against the representatives of Mr. Rittenhouse, who are citi- 
zens of Pennsylvania ;— it is, prima facie y a case of federal 
jurisdiction^ as a suit between citizens of different states ; 
and yet, it has been, virtually, contended, that whenever 
Pennsylvania should be pleased to alledge an interest (and si 
stronger eventual interest, or collateral responsibility, can- 
not be imagiaed) in preventing a recovery upon the bond^ 
the court must dismiss the suit, and the party, with the clear- 
est right, be divesttd of every legal remedy ! 

5. Again : We find, that, in the year 1803, Mr. M^Kean, 
by the direction of the legislature, gave a bond of indemnity 
to the representatives of Mr. Rittenhouse, for paying tber 
proceeds of the -prize Active, into the state treasury: Now, 
let us suppose, that those representatives were citizens of 
New-Jersey ; that they had been compelled by the decree of 
the district judge to pay the money again to Qlmstead; 
and that, for their indemnity, they had brought a suit upom 
the bond against Mr* M^Kean, a citizen of Pennsylvania-r-''^ 
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it h^ prima faciei a case of federal jurisdiction, as a suit be- 
tween citizens of different states ; and yet, it has betn, vir- 
tually contended, that whenever Pennsylvania should chuse 
to alledge a state interest^ the suit must be dismissed ! 

I will not, further^ exemplify the extravagancies of the 
doctrine of my opponents ; but, let the lovers of justice, for- 
ever remember (I repeat it again and ag<Mn) thut when^ in 
such cases, they deprive the citizen oi a ffdf raJ jurisdiction, 
they deprive him of every remedy; and, of course, they 
deprive him of every right ; since the magic of .\tate interest^ ' 
bars, also, all the avenues to the courts of Pennsylvania. 

The suit of Olmstead was neither in form, nor substan- 
tially, commenced, or prosecuted, against the state oi Penn- 
eylvania. In the nature of all admirahy suits, it was 
brought against the proceeds of the piize Active. Pennsyl- 
vania had not the property, nor the possession, of the' pro- 
ceeds, when the decree of the District Court was pronoun- 
ced ; and, after the decree Was pronounced, neither the res- 
pondents, nor Pennsylvania, could alter, or impair, the judi- 
cial rights of the libellants ; hux in a judicial course of ap- 
peal. For the purposes either of a dfti^wct:^ or of an appeal, 
the state, as well as the respondents, had ample notice, in 
every stage of the suit ; notwithstanding the contrary assertion 
contained in the reports of the coinmitiees of the legislature^ 
as well as in the speech of the attorney general. Yet, why 
talk of notice to the state ? The use of nutice in a suit, is to 
give to a party in interest, the judicial opportunity of i^iain- 
taining his rights ; but is it not now, has it not at all time?, 
been preremptorily declared by the state, th it she would not 
condescend, in any form« to submit her claims to the judicial 
decision of any courri Nay, what notice could be more di- 
rect, or more opportune, than the communicatioil from go- 
vernor M^Kean to the legislature, in January 1803, stating, 
that he had received a copy of the decree of the District 
Court, and that he conceived it to be his duty to lay the af- 
fair before them, for advice and direction f The legislature 
might then have advised and directed tht governor, '* topro^ 
tect thejus^ rights of the state^^^ by the lawful means and mta^ 
sures of an appeal from the District Court^ to the Circuit 
Court, and thence to the Supreme Court : but let not the 
state, or her advocates, any longer complain of a want of 
notice, since (independent of the adverse fact) it is demon- 
strated by. the act ori803, that the only effect, which notice 
could produce, has been produced ; — a legislative denuncia? 
tion of the judicial power of the United States ! . 
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IIL As to the effect of the act of April lQQ$j and dife or- 
ders of the governor, to justify the defendants* 

Upon this ground of the defence, and at this stage of the 
discussion, little more can be expected, than a recapitulation 
of my former arguments. Indeed, neither the legislative 
act, nor the executive order, can, properly, be eiuitled to 
consideration in the cause: since the v are in the nature of 
an ex post facto law ; and are calculate(^ to impair a solemn 
contract, proved by the highest evidence, the judgment of a 
court. But, for the satisfaction of the jury, and in deference 
to the wishes of the state, the court have allowed these topics 
to be pressed upon our attention ; and, i trust; their incom- 
petency to jus ify the defendants haB been already demonstra- 
ted. The process of reasoning, upon the occasion, is short* 
The decree of the District Court was either valid, or inva- 
Jid» If it was valid, it could not lawfully be revoked, or re- 
sisted, bv any of the powers of government, federal or st:Ue, 
legislative, executive, or judicial': And if it was invalid, 
-•till, although it might be reviewed and reversed by thcj idi- 
cial authority of the union, it could never be reviewed or !?&• 
,verscd,' by the legislative, or the executive ^mhority, either 
federal or state. Then it results, sylogistrcally clear, that whie- 
ther the decree of the district court was valid, or invalid, aa 
act of the legislative department, which attempts to review 
and reverse it, must be unconstitutionaK and void. . Again; 
the Act of 1803, either meant to authorise the use of arms, 
in resisting an execution of the decrcG of the Dictrict Court, 
or it did not* If such. a meaning was entertained and eic- 
pressed, it was unconstttutional; and so could not convey a 
lawful authority to the governor: Aad if the meaning was 
not entertained, nor expressed ;' the governor could never 
derive a lawful authority, from his own erroneous construc- 
tion of the law. Again : ^the Igi^verndjr either possessed a 
lawful authority to embody the ti^ilitra, in hostile opposition 
to the United States, or he did not. If he possessed such aft 
authority, the defendants are guiltless ; but if hie did not pos^ 
aess it, the accumulation of uncanistitutional matter, in the 
conduct of the governor, as weW as in the acts of the legisla- 
ture, may serve to mislead, but can never be ehnploycd to 
justify. 

That the legislature did not mean, in 1803, to anthoriise 
Ae use of military force against the LTttited States, has been 
stated, as an opinion, t which I jcheri'sh with considerable 
pleasure ; for, the evil of ascribing that step, to an error iot 
the judgment of the governor, is nodvi^ig compared with ^ 
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consequence of adttiitting it to be a deliberate Resign of the 
i^te. When, indeed, (he question w&s recently, and di. 
rcctly, proposed in the hoqsc of representatives, in order lo 
test the correctness qf rthe resort to military force, you well 
recollect, that not a inember could be found so hardy, as to 
vote for an express appropriation of money, to defray the ex* 
]>enGe of resisting, by forcje of arms, the government of the 
United States, Here, however, Mr. Ingerholl^ feeling the 
embarrassment of bis position, seemed to abandon the idea, 
that the legislature had authorized the use of military force ; 
and, exclaiming, what is the diiference between a soldier, 
and a citizen, but that the one bears a musket, and the 
other does not ?— >-h^ told .us, gravely told us, that the gover- 
nor had a right to arm every private citizen, whenever he 
deemed 8t4£h means and measureH^ necessary to the perform- 
ance of an executive duty ! What, is it really come to this \ 
Are these the doctrines of the patrons of civil liberty ; of 
the advocates; of organized governmefit ; of the supporters 
of the sovereignty and independence of Pennsylvania ! After 
every constitutional injunction to prevent the abuse of the 
public force, by an executive magistrate ; after every 
guard against the introduction of a standing army ; and after 
every practical regulation, to organize and govern the mili- 
tia ; are we still at the, mercy of a governor, to convert, 
upon every pretext of duty, his friends and his partisans^ 
into city cohorts, or praetorian bands ! No : — sueh is not the 
desperate condition of our country, and its laws ; but despe<v 
rate« indeed,, must be the condition of that defence, which 
could extort from the lips of my patriotic, as well.as able^; 
antagonist, so dreadful, but so visionary, an hypothesis. 

I admit, that there is an apparent hardship, in exacting 
from ever)' mtlitia^man, a responsibility for the lawfulness of 
his obedience to the orders of hjs, superior ; but it is a hard* 
ahip. .that exists mQre, or less, in every civil, as well as mill* 
tary, relation, of society. The dilemma, however, does not 
arise, which Slu Ingersollh^s urged, in the supposition, "that 
a militia man, if he does not obey his superior, will' be puny 
ished by a court martial; and if hexioes obey him, he will 
b^ punished by a court federal :'* For, if the order was un* 
lawful, the court n(iarshal .would be as much bound to acquit^ 
as the federal court is bound to condemn. On this point, there* 
fore, I trust to your recollection of the instances, to which { 
have referred, in the English and American juridical his» 
tory, before and since the revolution, to prove, that a mili- 
tary order ceases to be obligatory, the moment that it ceases to 
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|»e lawfuL Bot, in confirmation of the prhieiple; I ciiraSt tny^ 
^elf with peculiar satistjction of the deliberate opinion of 
Mr. Ingersoll (not gii'^en in his ofice^ to a privatte t^lient, Itt 
which case I should think it improper to produce k ; btit} 
published in a liook, particularly intended for the !Bferma«i 
%iotk of congress. 

Washington^ Justice. I do not think, thai you ahoald refer 
to the opinion, at thi^ stage of the trial. 

Mr. Dallas. I thank the court, for recalling ttie to the re- 
gttlarity of the course of argument. , I may, hOweirer^ state 
the case, as a matter of public notoriety. B\ M ktt of coftt* 
gress, passed on the 3d of March 1B07, all pitirsons were pr^ 
Kihited from taking possession of, or making a ^tlenrretit 
upon, any lands belonging to the United Stsltes ; tod it waii 
declared that " it shall nioreover be lawfcd for the ^rfesident 
of the United Stated, to direct the marsfhal, kjf ofilcfer ^ctin]^ 
as marshal, in the manner hereinafter diretited, and, also, f9 
take such other meksures^ and to 'feMPLOY s*rcH militaIiv 
iroRCE, as he may judge necessary and propelti'to tettiGvc (toiA 
lands ceded, or Secured to the United St at«rs, by treaty, o^ 
cession, as aforesaid, any person who "shkll hereafter tafre 
possession of the same, or make, 56^* aAeiiA^ t^ make a seti 
tlenicnt^ thereon, until thereu'nto )&tithori&6d t>y feiW, &c.** . 
The act continues in these terrfns : ** That M «hril he lawitil, 
^ftcr the first dav of January next, fof the proper ttiarsh^l, dt 
6tficer acting as marshal, itnd^ such ihsf tactions d^ mdy J&r 
these purposes be given by i^e pt^sid^nt of the United Stfit^si^ 
to remove from the lands aforesaid, any atid feVery person^ o^ 
persons, who dhall not have obtained permission to remaih 
thereon*. It appears that »lot of land, ont!he bank of th« 
riv^r Mississippi, at New Orleank, ulsu^lly ibdted the Bdttnre^ 
liad been claimed, as public pr ope f^ty^ftr^t, on behalf of the 
corporation of New Orleans ; add^ after wafd^,'6n behalf of the 
United States ; but Mr. Edward LibingsilifhphtsAtieA ppsse^^ 
feion of \t^ as private property^ claimiiVg Undir-Mr. GravtiTy 
in June 1807, in pursuance of the judgment of the Superior 
Court of the territon of Orleans. Noiv, the late president^ 
beting under the general at»thor<ty df thi« law, whidh exprea^s- 
\y allowed the u$e of inilitdry force i sind'upbh the legkl ot)ir 
nion of the attorney general of the United St'sktes, in the par* 
titular case ; issued instructions; ditectin^ the mfirshnl df the^ 
New Orleans district *' to go to the place c^led Me Batture^ 
nnd drivt pflF all persons, whom he may find thefeon^ whd 
^ave taken possession since the 3d of Bfaircti 1807.:^' And 

9 See the actf «• 1: 4. 6 vol. 317. 
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in pursoaace of tiiese inatnKrtionSf the marshal caUed out ihfei 
regimenis ofnUHtia^ and drore off Mr. Liungston's workmcrt 
from the premises. On these facts (though I have not form- 
6d^ and do no mean, myself, to offer an Opinion) it iH pub*^ 
liciy known, that many able lawyers (including several of the* 
most eminent of the Philadelphia bar) nave questioned t/i4 
ffontttittitPMabv of die act of congress as applied in opposition 
to the judicial decision of the Superior Court; and have pro- * 
nou^nced, that thoae xjpho issued the orders^ the marshat who 
obeyed them^ and all who aicfed and assisted in executing 
them (including the regiments of militia) are joint trespass 
^ers^ and anstverable in damages to A^r* Limngstony for the 
Wrong and. injury, which he has sustamed.^ 

M * -.W » '■.»-' I "4.-' 

X . , ' 

'* Although it would have been iiregulfir toread the opinions alluded to, at th6 
CloiKe of the, argument on^the ti^al, it cannot be improper to present them to. thle 
public, as a res]>ectabte so«|rce of viseful information, upon this interestiiw ppint 
of the defence. 1.. . • 

Among thirteen questions, tl^e' fdllowing were proposed b; Mr. Liyingston, 
£or the consideration of the counsel r 

'9th. •• Was the order to dispossess the occupants of the batture* a legal.exer- | j 
<»s&the power vested in the president by the law of the 3d of March 1807? fif^ I 

WiW « \^j^j „ot the judgment of the court such a ^Sn'mflJ^c/c evidence of ti. f 
tie, as should have entitled Grader ^ and those claiming under him^ to the right 
of a trial, before he could be dispbssess^d ?*' 

lltb. <« If the law of the 3d of ^Mareh 1807» should, in terms, authorise the 
titooeedings that have taken place, is not the law itself unconstitutional and 
Voidr' 

t3ih. *' Has fftv. JLtvit^stan any action, and against ^hom, for his damages!** 

To these questions the following answers (with additional matter) were given. 

I: Answer o£ M^ssj^. JbigereolJ att4 £awlc^ 

A«cMding to tike case laid before Us, Mr. Grafter $ or those under whom he- 
^taims, . vv lire in- possessi6i» of the batture or alluvion at the time the act of 
Mltrch 2U»-t8^; wj^ikifisedi "The possession as a mattei* of fact is established 
tiy^ the judgment^ of tftesi^rior court. 

This pe^sess&on as a matter of right, against rhe mayor, aldermen, and inha<^ 
^ittantd is estabHshed by the same judgment. This document, then, of kself,- 
^ahew» that he is not one of fhosci lawless intruders against whom, alone, the 
Ipvesidenc is authorised to divettihe summary and resistless powers ghren to bim 
if the law. \ 

'We eonfess ourselves at a loss to discover by what chain of reasoning the 
executive administratiim of the United States have been able to bring such a 
«ate within thO purview of these acts. 

ll..<.In answer to the 11th ^estion wo can eiily say, that an act of congress 
^fltcnded to aiitiiorise such proceedings- ks have been adopted in the present inw. 
stance -^forcibly and without a judicial hearing tp dis|K>sse8sth0se who fof so 
manj years have held a possession sanctioned by the laws of the foreign go- 
vei^nmenr, iuider which title was origitially acquired, solemnly promised by trea- 
ty to be secured to the individuals ; lecognised and confitmmi to the full exteat 
f^ .the whole controversy before the conrt, by that portion of the powers of go-r . 
vernment which the consdtution and laws of our country had invested in the* 
lii^tsi jiidieifiil triliuna( existing in the coim^«.-That such a lav would not 
«nlybe uncom^rtKloaait imd yois^i^ |Hit x&Kltb^ p^n^ reptoiHkUoa oi e^rf \ 
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* Here, then, I will leave the ground of genef-al discaasioii,' 
upon the points of the defence, to claiai (and only for a few 

tliOH^htful m«o, of everx lover of his coiiiityx> of every citizen of the United ^ 
Sutes. 

13 -*-Mr. Livingston can maintain an action against the marshal and all wh» 
aMisted him for his damages. 

JAR£D mG£RSOLU 
im%4vgui^Zd, W.RAWJLE. 

11. Answer of Messrs. Tilghman and Levjit, 

The third article of the treaty of April 30ch, 1803, by which France ceded 
Louisiana to the United States, expressly guarantees to the inhabitants of the 
ceded >ei4-itory, their pi^perty, as' well as their liberty and religion, and no act ifi 
congress, f it were p^rssibie to suppose tb^m capiahle of int.ending it, could con* 
stitutionally authorise the president to deprive them of either. That, under 
>^hich be is supposed to hAve acted, do^ not direct the mode by which he-shall 
ascertain whether the lands on which individuals may be settled are secured t« 
them by treaty, or whether they belong to the United States, under the general 
wordr of the cession, nor whether they were taken pr^ssession of before or af- 
ter the pasfingof the act7—Nor whether it was by intrusitm or by regular pro* 
cess and judgment of the law, but it very properly leaves him to pursue the 
legal means of enquiry, and when this is done, ti' cause the removal of any lawless 
intruders. 

A due regard for the nghts of property, the security of individuals and the 
laws and constitution of the country, therefore, requtred, that before force, and 
especially military force was resorted to, a legal inquest of these several mat- 
ters, which were all essential to his junsdiction, should have taken place under 
a special writ of enqu.ry, framed according to the spirit of the a<;t, and adapted' 
to the case, or in a prosecution for the penalties incurred by intruders against it, 
4nr in some other legal manner, where the party might be heard, and, have an 
opportunity of shewing ai'd viiidicating his rights, whatever they might be; 
but instead of this, the president appears to have referred an ex parte ttatement 
to th^ attorney. general, and on hiiexfiatte cpinion, to have determined in an ex 
pane manner, that tiie alluvion or batturein from of the suburb St. Mary, was 
aotthe property of individuals^ guar, nteed to themu ider the siilemnity of the 
treaty — that the possession thereof was not ** auth^risedby law,** altbo^h the 
recorci of the highest legal tribunal in the territory shewed that it was, and that 
^r. Gravier, after having been disturbed, was not such an intrtider as the law 
contemplates, but was lega.ly put into possession by (he sheriff, under the judg. 
ment and process of law ; and, what is still more extraordinary, the president 
appears to. have l.efjt it to the marshal, a mere i^i^isterial officer, altogether uq. 
authorised to judge in the case, to determine who had taken possession be^orr 
or after the pa^si)]g of , the act, and without regairding whether it was by the 
judgment of acojurt or not; for the orders tP him are stated to be *' to go to 
the batture and drive off all persons wnom he might £ind thereon» who had 
taken possession sinp^, the 3d $i March,. 1807.** This order is hot osfty as ge- 
jieral m its nature but as illegal in its principles, l£ not as dangerous in its con- 
seque <ces» as. arvy, general warrant ever was; for it sets at nought a law of the 
UnitedStjatesr-f^ solemii, trea^, and the decision of a legal tribunal of the last 
j'esort ; and we are therefore of opinion, that those who issued it, the marshal 
who ob^y^dj U,*and, all who aided and assisted n its execution, are joint trca. 
.ptissers and ai^werable in damages to jjMr, Livingston, for the wrong and injoxy 
which he has thereby sustained, ^ 

Philadelphia, August 16th, 18Q8., . .: , E;D:FD..TILGttMAN, 
.-.■ . . . :. , ,. . ... , ,-W..JU6WiS. ^.. .-, 



mmt^tjos) your atteiitipQ to the immediate issue upon trial* 
The facts alleged in the indictment, are, incontrovertibly, 
proved by the testimony ; nay, they are, vauntingly, acknow- 
ledged by the defendants and their counsel. What, there* 
fore, remaif^, but a plain answer, to a plain question, — 
guilty, or not guilty ? To constitute guilt, there was a wilful 
commission of the offensive act, with a knowledge of the 
law, .either express, or implied. If the offence was commit- 
ted, conviction must ensue, without regard to the conse* 
quences* It was, indeed, improper (and, I confess, it is un- 
usual from the lips of a gentleman, whose reasoning faculty, 
in a good cause, renders him. independent of all artifice) to 
urge^an appeal to the prejudices, or to the jiassions of a jury. 
The punishment to be inflicted upon conviction ; the horrors 
of a prison, and the ruin of a bxe ; have been depicted in 
glowing colours ; but was it not within the scope of the ad- 
vocate's candor, to conceive, that those, who have the power 
to mitigate, or to remit, the pxinishment, would be as sensible 
as himself^ to every honorable plea, in extenuation and ex. 
cuse ? If, therefore, the president has not arrested and sap- 
pressed the prosecution, by the fiat of a noL pros, is there no 
motive of policy and duty, which accounts for a non-interpo- 
sition of that kind ; and yet entitles the chief magistfate to 
credit, for the most benevolent disposition, in the ultimate 
exercise of the executive power of pardon? May not the 
truth be (speaking the language, however, of probability, and 
not of authority) that the president has felt, and acted i/pon, 
the peculiar delicacy of his situation ? The legislature, the 
governor, and the militia, of Pennsylvania, were actively in- 
volved, in hostile opposition to the judicial power of the 
union* The eye of every other state was fixed, indignantly, 
upon the scene ; and even the nations of £urope', combining 
the discontents, that blazed^ at once, in different sections of 
the union, might be tempted to doubt the authority, and the 
stability, of our govisrnment. It became, for these rea|* 
sons, essential to the reputation and interest of the United 
States, that the dominion of the laws should be asserted and es. 
tablished, in the view of the world* But, above all, it was ini- 
portant to the state herself, that the errors of her functionaries 
should be corrected by the opinion of her citizens; and, instead 
of encouraging reproach, we should reflect, with gratitude, 
that the president has calmly and liberally pursued a constitw- 
tional appeal^ from the government, to the people ; — from the 
public agents, to the independent juries, of Pennsylvania* 
Hcire^ i^eed^ I agree with Mr* Ingersoll, that your situa- 
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tion^ as the chosen arbiters of amch a came, ia eimabl^t 
lliauj^fa arduous* 

After all, a imstake has occuirred^ in the traasstttioa.of 
our public affairs^ It was necessary^ in some mdiei^ to cec^ 
ttfy it ; and to prevent its becoming a dangerous pvecedeot^^ 
ki evil times. What mode would anatibaad miftd>prcf6r^ to 
the fair and ample investigation of the preaeat 'trial ; ami^the 
hnpartial verdict of an enlightened jury i JFor my own p^t^ 
having endeavoured, faithfully, to discharge the dutlea of iliiy^ 
station, I can never regret, (whatever may, be the issoe) the. 
effort that has been made« to vindicate the aonStitiietbn and 
laws of our country. The result, for good, ^orfor iU, resta^ 
however, with you; and I confiidently hope, that it may be 
auch, as will never cost you, or jrour posterity, a blush or a 
tear, in the presence of Qod or of man. 

iVaahington^ Judge ^ tkUvertd the opinion^ of the eaurt. 

Impressed with the magnitude of. the questions' which havo 
been discussed, we could have wished for more time to de«* 
liberate upon them, and for an opportuoity to commit tm 
'WTiting the opinion which we have formed., that it might 
have been rendered more intelligible to you, and less susceph. 
tible of being misunderstood by others* . But we could not 
postpone 'the charge, without l^eiog guilty of the improprie^ 
of suffering the jury to separate, after the arguments of 
counsel were closed, or of keeping them together until Moa» 
day ; a hardship which we could not think of imposing upoK 
them. I shall proceed therefore to state totyou, m the. best 
Way .1 can, the opimon of the court upon tins novel -and inte* 
resting case. It may not be improper in the first place, t9 
refresh your minds with a short history of the. transitions, 
which have led to the offeace, with which these. defendants 
are charged ; aind.to consequences which might have been of 
serious import to the nation. 

Gideon Olmstead&thtee others, having falkn into thehands 
of the enemy, during the latter part of the year 17r8,.were pot 
on board the sloop Active at Jamaica, as prisoners of war p ia 
order to be conducted to New York, whither this vessel was 
ilestined with supplies for >the Bntish troops. During the 
voyage, Olmstead and his companions, who had assisted ill 
iiavigating the vessel^ formed the bold 4«sign of taking her 
from the en^my ; in which) with great haxard to themselvesy 
they ultimately succeeded. Having confined in the cabin the 
officers, passengers, .and most of the men^ they steered for 
«ome poijt in the United States, and had got within five miles 
^ £igff Harbor,( ndiea leapt*. Honsttmr «^9|MiiiaiidiDg,;th(e bpff 
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€j&n^9Mip%w ^^&ng^ to the state of P^nntflvamia, came up 
m'it^i tkatti^ atid captured the Active as 'prise.— *The sloo]^ 
n^^s ctmducted •to Phikidelphta, and libelled in the Court of 
Admirak}'^ cfacslbliished Ainder an act of the legislature of thkf: 
0tare. 

claims ^evt Med by Olmstead, and his associates, for the 
whole of ^le vessei atid cargo^ and by James Josiah, com^- 
tnand^r of a ortvate armed vessel, which was in sight at the 
time of the captiire by Houston, for a proportion of the prme* 
Depositions were taken in the cause. A jury was impanneU 
led to tt%' iu The question of fai t was, whether the enemy 
Was completelv subdued or not, by Olmstead and his compa- 
nions, at the time when capt, Houston came up with them,<«*^ 
The jtrt^, wi^out «tating a single fact, found a general ver^ 
diet, 901* oile fourth to Olmstead and his associates, and the 
rettidtie to Hou^^n and Josiah, to be divided according I* 
law and an agreemem between them. From the sentenoe'Cf 
the dourt u^on thf^ verdict, Olmstead appealed to the 
Court of Appeals in ptizt causes, established by cot»» 
j^ess, where after a hearing of the parties, the sentence df 
the Admiralty Court, was reversed 5 the whole prize decreed 
to the appellants, and process was directed to issue from thfe 
Court of Admiralty, comtiiahding the marshal to sell the ves« 
)sel and cargo, Und to pay over the net proceeds to those clai- 
¥hant8. 

The judge of the Coisrt of Adtniratty, refused to adtnow* 
ledge the jurisdiction of the Court of Appe2<i8,over4i verdfdt 
found in the inferior court ; directed the marshal to make th^ 
^ale, and to brhig the proceeds into court. This was ^one and 
the judge aclenowledged the receipt^ the money, on the man* 
Shal's return. In May 1779, George Ross, the judge of the 
Court e^f Admiralty, delivered over to David Rittenhouse, 
treassurerof'thts state, ^11,496 09 in loan «lffic^ certifioatea, 
issued in his own name, being the proportion of the prifi^e 
fnoney to which the state was entitled, by the seiiteace of the 
itiferior Count of Admiralty. ^Rittenhouse at the same time 
eacecuiteda'boad to Aoss^ obliging himself, his heirs exei 
liutors, &€• to restore the «um so paid, in case Uoss should, 
t>y ^ue course <]ff law, ^ compelled to pay the same accordii||^ 
to the decree of die Coart of Appeals. In 'the condition of 
this bobd, the tibligor is described as beiffg treasurer of thi^ 
atate ; and the tkioney is stated as having been paid to him for 
thc'iise <^f the atsitej'^Indents were issued to K^ttenhouse, oa 
Ihe eibove'Certifieates, and diese were^'terwards funded, ii^ 
the m«4ft of fltttc^nhottse, for the beneifit ^f liioae^wlw mi\ 
eventually appear to be entitled to them. 
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After the death of Rittenhouse, these ctrdfics^es^ tegc* 
ther with the interests thereon, which had been Vcceived^ 
came to the hands of Mrs. Sergeant and Mrs. Waters, his re* 
presentatives. The papers which covered the certificates^ 
were indorsed in the hand writing of Mr. Kittenhouse, with 
a memorandum declaring that they willbe the property of 
the state of Pennsylvania, when the state releases him from 
the bond he had given to George Hoss, judge of the admiralty » 
for paying the fifty original certificates into the treasury as 
the state's share of the prize. No such release ever was gi- 
ven. The certificates thus remaining in the possession of 
the representatives of Rittenhouse, Olmstead filed his libel 
against them in the District Court of Pennsylvania, praying 
execution of the decree of the Court of Appeals. Answers 
were filed by these ladies ; but no claim was interposed, nor 
any suggestion made of interest on the part of the state, and 
in Jan. 1803, the court decreed in favor of the libellants. 

On the 2d of April in the same year, the legislature of 
Pennsylvania pa:ised a law, authorising the attomey-^eneral, 
to require Mrs. Sergeant and Mrs. Waters to pay into the 
treasiiry, the monies, acknowledged by them, in their answer 
in the district court to have been received, without regard to 
the decree of that court ; and in case they ^slpuld refuse, that 
a suit should be instituted against them in the name of the 
commonwealth for the said monies. The governor was.also 
required to protect the just rights of the state, by any fur- 
ther measures he might deem necessary ; add also to protect 
the persons and properties of those ladies, from any process 
which ' might issue out of the federal court, in Consequence 
of their obedience to this requisition, and further should 
give them a sufficient instrument of indemnification in case 
they should pay the money to the state. No further pro- 
ceedings toot place in the district; c6urt, for some time after 
the passage of this law^ 

And when, at length, an application was made for process 
of execution, the judge of that courts with a very commen- 
dable degree of prudence, declined ordering it; with a view 
to bring before the Supreme Court of the United States a 
Question so delicate in itself, and which was likely to produce 
the most serious consequences to the nation* Upon the ap- 
plication of Olmstead, the Supreme Court issued a manda- 
mus to the judge of the District Court, commanding him to 
execute the sentence pronounced by ^im in that case ; or to 
fhe>w . cause to the contrary. The reasons for withholding 
the: process^ assigned in aoswer to this writ^ n^ beipg deem- 
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<td sufficient by the Supreme Court, a peremptory mandamus 
was awarded. ' 

It may not be improper here to state, that no person ap» 
|>eared in the Supreme £ourt, on the part of the ^tate, or on 
that of Mrs. Sergeant and Mrs. Waters, and that no argu- 
ments were oflFered on the part of Olmstead. /Ihe idea 
which I understand has gone abroad, that the mandamus 
was awarded upon the single opinion of the chief justice, Js 
too absurd to deserve a serious refutation. No instance of 
that sort ever did or could occur ; and in this particular case, 
I do not recollect*that there was one dissentient from the opi- 
nion pronounced. 

Process of execution having been awarded by the judge 
of the District Court, in obedience to the mandamus, the de^ 
fendant, general iVliehael Bright, commanding a brigade of 
the militia of the commonwealth of Pennsylvania, received 
orders from the governor of the state,—*' immediately to 
have in readiness, such a portion of the militia under his 
command, as migh( be necessary to execute the orders, and 
to employ them, to protect and defend the persons and the 
property of the said klizabeth Sergeant and Esther Waters, 
from and against any process, founded on the decree of the 
aaid Ktchard Peters, judge of the District Court of the 
United States aforesaid ; and in virtue of which, any officer, 
under the direction of any court of the United States, may 
attempt to attach the persons or the property of the said 
Elizabeth Sergeant and Esther Waters." A guard was 
accordingly placed at the houses of Mrs. Sergeant and Mr^« 
Waters, and it has been fully proved, and is admitted, that 
the defendants, with a full knowledge of the character of the 
marshal of this district, of his business, and his commission ; 
and the process, which he had to execute, having been read 
tQ them ; opposed with muskets and bayonets, the persever- 
ing efforts of that officer to serve the writ ; and, by such rer- 
distance, prevented him from serving it. 

There is no dispute about the facts. The defendants 
have called no witnesses ; and their defence is rested upon 
the lawfulness of the acts laid in the indictment. They jus- 
tify their conduct upon two ground s-^-«l St. That the decree 
of the District Court, under which the process was issued 
Wias coram non judice^ and to all intents and purposes void f 
and 2dly, That though it were a valid and binding decree, 
still that they cannot be questioned crimirially, for acting it\ 
obedience to the orders of the governor of this state. 
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The decree of the District Coart is said to be irotd, for 
two re isons ;' fi st, because the Court of Appeals had not 
power to rev«^rse the sentence of the Court of ^diniraltyf 
founded upon the verdict of a jury : and, sedondl>% becaase 
thi' sta;e of Pennsvlvanta claims an interest in the subject^ 
whigh was in controversy in the District Court. 

The first question is, was the decree of the Court of' Apw 
peals void for want of jurisdiction of the case iti which it 
was nictde? But first let me ask ; can this be made a ques^ 
%\on at the present day, before this, or any other, court in the 
United States ? We consider it to be so firmly settled b^ 
the highest judicial authority in the nation, that it is not 
now to be questioned, or shaken. The power of the Court 
of \ppeaU, to re-exiimine and reverse or affirm the sentences 
of the Courts of A.dnrviralty established by the differertt 
states, though founded upon the verdicts of juries, was fifdt 
considered and decided in the case of Donne v. PenhailotOy 
in the S prene Court of the United States. The Jurisdic- 
tion of that court to re-examine the whole cause,, Sis to both 
law and fact, was considered as resulting from the national 
character of an appellate prize court, and not froih any grant 
of power bv the state, from whose court the appeal had beeh 
taken. The right of the state to limit the Court oT Appeab 
in the exercise of its Jurisdiction, was determined to be to- 
tally inadnaissible. The same question was considered by 
%he Supreme Court upon the motron.for the mamdamus^ and 
decided to be settled and at resit; If it were netiessar}- ix> 
give further support to the authority of these cases, the opi- 
nion of the Supreme Court of Peiinsylvania m Rmtths e^ech" 
tors v. Rittcnhouse^ and the unafnimous opitiion of the old 
congress, with the exceptiot^ of the representative^ of this 
state, and one of the representatives of New Jersey; n^ight 
be mentioned. If reasons were requrred to strengthen the 
above decisions, those assigned by the committee of con- 
gress, upon the case of the Active/are believed t« be c6ncfa-. 
sive. 

But I think.it will not be difficult to prove tha(t the law df 
Pennsylvania, passed on the ninth of September, 1778, e^s-. 
tablishing a Court of Admiralty in diat state, neither by the 
terms of it, nor by a fair constructioti of its raesthing, was 
.intended to abridge the jurisdictton of the Court of Appeah 
in cases like the one under consideration. The wdrds'arre^ 
J^* that tht jury shallbe sworn or affirmed to return a true 
yerdict upon the libel according to evidence ; and &e finding 
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oi thft juiy shs^I establish the f^cts without re^^examixiatioft 
or appeal." The obvious meaning of this provision was^ 
that if the jury found the facts upon which tlie law was to 
arise, those facts were to be considered as conclusive by the 
appellate court, and not open to re->exaaiiiiation b> the judges 
of that court ; the legislature thinking it, no doubt, most safd 
to intrust the &n|ding of facts to a jury of twelve men. But 
what was to be done if the jury found no facts, as was the. 
present case. If the appellate court were precluded from an 
inquiry into the facts, affirmance of the sentence appealed 
from would lie inevitable. This absurdity then folio wed*-r-: 
in all cases it was necessary to impannel a jury t« establish* 
the facts, and in all cases ^ without exception, the party think- 
ing himself a^rievcd might Appeal. But in every case where 
the jury.diase to End a general verdict, the sentence appealed 
from must, of necessity be affirmed. I cannot believe that 
this was the meaning of the legislature ; and I do not think 
thai the words of the law will fairly warrant such a construe- 
tian. 

• L,t\ me then put the question seriously to the jury : Will 
they hai-e the vanity to think themselves wiser, than all those, 
who have passed opinions upon this in^portant question of 
hauf And will they undertake to decide that those opinions 
Were. erroneous? Miserable, indeed, must be the condition 
of that community, where tiie law is unsettled, and decisions 
upon the very point are disregarded, when they again come^ 
directly, or incidentally, into discussion. In such a state of 
things good men have nothing to hope, and bad men nothing' 
to fear» There is no standard by which the rights of pro- 
perty, and the most estimable privileges, to which the citi- 
zens are entitled, can be regulated^ All is doubt and uncer* 
tainty, until the judge has pronounced the law pn the particu«* 
\f^ c^e before him ; but whicti carries with it'no authority^ 
as to a similar case between other parties. 

But suppose, for a moment, against the settled law upoct 
ihe ppint, that the court of appeals had not a power to re- 
sxaipio^ th^ verilict of the jury* in the case of the Active ; and 
on. that account that the decree of the district court in oppo* 
sition to that of the court of admiralty Ws^s erroneous, it does 
^t therefore follow i— that the district court had no jtirisdic-^ 
tion of die case, on which this proceds issuedw If erroneous^ 
it could only be re-examined and corrected in a superioi^ 
^f)urt. But iC t|ie subject depended upon a question of prize^ 
or no prize, it was completely within the cognizance of th^ 
district cobrt, by the ecHl9tlttttio9 aad l^wa of ihe United 
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States; the former of which grants to the federal courts, and 
the latter to the district courts^ cognizance of all civil ccm^tsf 
of admiralty and maritime jurisdiction. ThisJs such a cause ^ 
aad we <;pDsider that circumstance to be decisive of the first 
point* We are happy upon this occasion^) ,a8 we are upon all 
others, to coincide in opinion with the learned and respecta- 
ble gentleman, who presides in the supreme judiciary of thifir 
dtatc.* 

The next ground of objection, to the jurisdiction of the^ 
district court is, that the state of Pennsylvania claimed aa 
inlerest in the subject in dispute between the parties to that 
cause. 

The amendment to the constitution upon which this ques«. 
tion occurs, declares that " the judicial power of the United 
States shall not be construed to extend to any suit in law or 
equity ^ commenced y or prosecuted, against one of the United 
States^ by citizens of another state, or by citizens or sub-/ 
jects of any foreign state/^ It is certain^ that the suit in the 
district court was not commenced, or prosecuted, ajgainst th© 
state of Pennsylvania. She was in no respect a party tor 
that suit. — But, it is contended, that under a fair construction 
of this amendnkent, if a state claims an interest in the sub*- 
ject in dispute, the case is not cognizable in a federal court. 
In most cases it will be found, that the soundest and safest 
rule, by which to arrive at the meaning and intention of st 
law« is u> abide bv the words, which the law maker has used. 
If he has expressed himself so ambiguously, that the plat« 
interpretation of the words would lead to absurdity, and to* 
a contradiction of the obvious intention of the law, a >m6re^ 

• * *< It is unnecessary for ime to give sny opifiios concerning the right of thd 
ojd court of appeals, to reverse the decision of juries, contrary to the provisiontr 
of the act of assembly of Pennsylvania, Under which the state court of admiral" 
ty was instituted. ^That is the point which occasioned so much jealously and 
heart-burning between {several of the states and the old congress^— k divided the 
opinions of many men of unquestionable talents and int^ity,and certainly wav 
A question of no small diSicuiity. But the state of Pennsylvania having ratified 
the present constitution, did thereby virtually invest the courts of the. United^ 
States with power to decide this controversy. They have decided it, aud being 
elearly within their jurisdiction,. I am not at liberty to consider it as now open! 
to discussion. The supreme court of the United States, has more than once de- 
cided, that the old court of appetits had! the power to reverse the verdicts o^ ju« 
iPies, notwithstanding th^ law of any state xp the contrary. From the establish- 
Biein of this principle, it irresistable results that Gideon Olmstead and his asso- 
eiates, were entitled |o the whole proceeds, of the ^ctiye and her cargo, and 
may pursue thern Into whatever hands they may have fallen, unless indeed thej 
have fallen into the hands of persons not subject to an action in the' courtf' 
of the United States.*' ^ 

[SterepQnofth9C»8eaathQ^k»co^]H»ff>; 49.J .: ^ 
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liberal course maybe pursued. But if upon any occasion 
the strict rale should be observed, it ought to be in expound- 
ing the constitution ; although I do not mean to say, that 
even in that case this rule should be inflexible^ — Blycry rea- 
son is opposed to the construction contended for by thei de- 
fendants' counsel ; and, to our apprehension, there is nOt 
one sound reason in favour of it. If the title to the thing ia 
dispute be in the state, and this is made to appear to the 
court, it is inconceivable that the plaintiff should recover, so 
as to disturb that right. But it he should recover, the state 
would not be bound by the judgmeat, not being a party to iu 
This is by no means a new case. If one individual obtains k 
Judgment or decree against another, the interest of a third 
person, not a party, will not be bound or prejudiced by 
the decision ; but he may, nevertheless, assert his right in ^ 
court x)f justice, against the party in possession of the proper- 
ty, to which he claims title. ^ The, state cannot be forced into 
conn ; but she may come there, if she pleases, in pursuit of 
her rights, and will no doubt do so, upon all proper and ne- 
cessary occasions. ' 
' But if, on the other hand, the mere claim of interest by-iL 
aCate inr^he subject in dispute between two citizens, can have 
the magic effect of suspending all the functions of a court o£ 
justice over that subject, and of annihilating its decrees when 
proBOunced, this effective and necessary branch of our go- 
vernment, and of all free governments, may be rendered use- 
less at any moment, at the pleasure of a state. If the suit 
be prosecuted against^ state, the court perceives, at once, its 
want of jurisdiction,^nd can dismiss the party at the thresh- 
old. But if a latent claim in the state, not known, perhaps^ 
by any of the litigant parties, is sufficient to oust the juriscKc- 
tion, to annul the judgment when rendered, and to affect all 
the parties concerned, with the consequences of carryiing ^ 
void judgment into execution, the federal courts may become- 
more than useless : — they will be traps, in which unwary suit- 
ors-may be ensnared to their ruin. To illustrate this position, 
the district attorney mentioned many very strong and very 
supposable cases. I will add one other. A sues Bfor a debt^ 
or for. property either real or personal in his possession. 
Conscious that he mijst pay the money, or lose his possession, 
in consequence of the unquestionable title of his adversary^ 
B» pavs over the money, or conveys the property even pend- 
ing the suit, to a third person, for the use of the state^ and 
by this operation arrests the further progress of the suit, or 
-Avoids the judgment, whcaever it shall pass, A doctrint sor 
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tmjutt, aa^ big with consequences so alarmingi and to fatd t* 
the general govennnent, should have strong and unequivocsi 
words to support it* The court would be very mlschiev^ 
ously employed in supplying them.-— We should conven 
this amendment, this sacrifice made to state pride^ into an ett« 
gine to demolish, altogether, one of the essential branches of 
the general government. 

To this branch of the argument, therefore, the answer is 
short, but conclusive. The state is not a party, and she has ao 
interest in the subject in dispute in the district court. The 
decree of the court of appeals extinguished the interestof Penn- 
iMrlvania in any share of the Active and her cargo, and vested 
the full right to the whole in Olmstead and his s^sociates, who 
might rightfully follow that part of the proci^eds which came 
into the hands of the representatives of Uittenhouse, who 
held them as stake-holders, for whoever might have title to 
tfaem«-^Rittenhouse himself held them in his private capa« 
cky, and not as treasurer, for his individual security against 
the bond given to Ross, and which was still outstanding 
when this decree was rendered. I know not how this pare 
of the subject can be made plainer. 

Th^re is another objection to the argument drawn from 
the interest of the state, which was not satifactorily answered 
by Mr. Ingersoll, to whom it was stated by the court, during 
the discussioQ. By the constitution of the United States 
the judicial power extends to all controversies between s 
state and citizens of another state, whatever might be the 
nature of the controversy, and no matter as to th</ court, to 
which the cause might be assigned, by the legislative distri* 
bution of the judicial powers^ That amendn^nt declares^ 
that the above provision shall not be construed to extend, to 
any suit in law or equity commenced, or prosecuted, against 
a state by a citizen of another state, or an alien. Thi-s was 
not a suit at law, or in eyuity^-^hut in a court of the law of 
nations, and in a case of admiralty and maritime jwrisdiction* 
The question put to the learned counsel, was, ^^ is such a 
case excluded from the cognizance of the disti;ict court by 
this amendment ?" The answer given was, that the amend* 
xnent ought to be so construed, this case being equally 
within the mischief meant to be remedied : That is— >tho 
court is bound to supply the words '^ or to cases of ad« 
miralty and maritime jurisdiction." Would We be j^usti^ed 
by any rule of law in admitting such an interpolation, ev^ 
if a reason could not be assigned for the omission of those 
words in th^ iimendniieAt itself i I tbinjc ooc. In our vari^ 
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ims'Strttgi^ Co get at the spirit and inteiitioii of the framere 
of the constitution, I fear that this invaluable chartei* of our 
arlghts wouM, in a ver> little time, be entirely construe^ 
Away, and become at length so disfigured, that its founders 
would retioUect %ery few of its original features. But there 
,aippears to be a solid reason, for the limitation of the amend- 
ment to cases at law anid in equity. And this wiU throw 
some light, upon the preceding branch of this argument* 
Suits at law and in equity cannot be prosecuted against a 
state, without making her a party, and the judgment acts di- 
rectly upon her. But in what manner was the execution to 
be made effectual? The subject was a delicate one, and it 
Was thought best to avoid having it practically te84:ed. Bi^t 
in case^ of admiralty and maritime jurisdiction, the proper- 
ty iti disputte is, i^nefally, in the possession of the court, or 
of persons bound to produce it, or its equivalent, and the 
IM-oceediiigs are in rem. The court decides in whom the 
right is, and dis.trihutes the proceeds ac^cordingly. In such 
a case^ the court need not depend upon the good will of j^ 
4itate clafiming an interest in the thing, to enable it to exe- 
cute its decree. All the world are parties to such a suU* 
cmd of course are bound by the sentence. The state magr 
interpose her claim and have it decided. But she oanfiot Ijie 
iby, and after the decree is passed, say she was a party, and, 
-tmrefore, not bound for want of jurisdiction in the court* 
This doctrine, in relation to the proceedings of a coUrt of 
the law of nations, and in which all natiotts are interested, 
might be productive of the most serious consequences to the 
general government, to whom is. confided all our Telations 
with foreign govemmentSf As at present advised^ then» we 
think, that the amendment to the constitution does not ex- 
tend to suits of admiraltv and maritime jurisdiction. 

The second ground of justification is founded upon the or- 
ders of the governor of this state ; issued, as it is conteodedj 
nnder the sanction of a law of the state. Whetsher the troe 
-meaning of that law has been mistaken or not, it would pier- 
haps ill become this court to decide ; but it will not, I trust, 
be deemed incfecorous,^ if We express a hope that it was so. It 
is more agreeable to think, that an individual should haye 
been mistaken in his judgment (and, in this case, we are bound 
to thinV, that the error, if any, was not of the heart) than that 
the legislature should have intended so open an attack, upoi^ 
the constitution and government of the United States. But 
if such was the design of the law, we must lament the cir-^ 
cttmsta;&ce,«and mu&t, without reserve^ psonounce it to be ub« 
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constitutional and void. Upon what is the law predicated 2, 
Upon the invalidity of the sentence of the District Court. 
But have the people of tl\e United States confided to the le- > 
gislatures of the states, or even to that of the United States, 
the power to declare the judgments of the national courts null 
«nd void f Could such a power be granted to them, without 
capping the foundations of the government, and extinguishing 
the last spark of American liberty ? It is a truth, not to be 
^questioned, that the power to declare the judgments of your 
courts void, can never be safely lodged with a body, who may 
enforce its decision by the physical force of the people. This 
power necessarily resides in the judicial tribunals, and can 
cafely reside no where else. Whether a state court is com- 
petent to declare a judgment of a federal court void, for want 
of jurisdiction, need riot now be considered. It may, how* 
ever, be observed, that admittmg the right in the first instance^ 
the ultimate decision of the question belongs to the supreme 
judicial tribunal of the nation, if that decision be required ; 
for the judicial power extendi to all cases, arising under the 
constitution and the laws of the United States, made in pur-t 
euance thereof; and the 25 th section of the judicial law, with 
a view to secure to the national judiciary this important pri-^ 
vilege^ vests in the supreme court a power to review and af- 
firm, or reverse, the decision of the highest court of law or 
equity in a state, where a question depending upon the con- 
etruction of any clause in the constitution, treaty, or statute, 
of the United States had been decided against the title, &c. 
claimed under the constitution, &c. It seems, however, that 
this power is considered as being unsafely lodged in the na- 
tional courts, because it may be abused for the purpose of 
drawing every case, into the vortex of the federal jurisdic- 
tion. Whence can arise this jealousy ? Have the judges of 
those courts, or of any courts, an interest in extending the 
sphere of their jurisdiction ? Quite otherwise : as the juris- ' 
diction of the court is abridged, the labour of the judge is 
diminished. Is it a privilege, which is claimed for the ad- 
vantage oiF the court, or of the individuals, who compose it ? 
By no means. It is the privilege of the citizen, and as long 
as I have the honor of a seat on the bench, I will consider 
myself one of the guardians of this privilege (a. very fee- 
ble one I acknowledge) and with a steady and uiivarying eye, 
fixed upon the constitution as my guide, I shall march for- 
ward, without entertaining the guilty wsh^ to limit this privi- 
lege, where the citizen may fairly claim it, or the desire, not 
less criminal, to enlarge its boundaries, because it is claimed* 
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If then the validity of the decree ef the District Court be 
established upon the ground of reason — upon the basis of 
the constitution— in part, upon the opinion of congress, and 
decisions of the supreihe federal and state courts, more than 
once given, whkt follows ? That the governor of this state 
had no power, tb order the defendants to array themselves 
against the United States, acting through its judicial tribu- 
nals ; and the legislature of the state was equally ifncompetent^ 
to clothe him with such a power, had it so intended. The 
defendants were bound by a paramount duty to the govern- 
ment of the union, and ought not to have obeyed the man^ 
4ate. There were but two modes, by which the general go- 
vernment could assert the supremacy of its power on this 
occasion ;-— by the peaceful interference of the civil authority, 
©r by the sword. /Fhe first has been tried, and the defend- 
ants are now called to answer for their conduct, before a jury 
of their country. Will any man be found bold enough, to 
coi^demn this mode of proceeding, or complain that this al- 
ternative has been chosen ? But if the accused can plead the . 
orders of the governor, as a justification of their conduct ; 
and if the sufficiency of such a plea is established ; the civil 
authority is done away,, its means are inadequate to its end, 
and force must be resorted to. Are we prepared for such a 
atate of things ? The doctrine appears to us monstrous ;— the 
consequences of it terrible. We regret that it was broached. 
It was contended, that in a case where a state government 
authorizes resistance to the process of a federal court, though 
in a cause wherein the court had competent jurisdiction, the 
only remedy in such an emergency is negociation. If there 
Were no federal, no common head, this position might be ad- 
mitted, and- on the failure of the negociations, the ultima ra* 
tio must be resorted tp. ' But under our constitution of go- 
vernment, which declares the laws of the United States, 
made in pursuance of that instrument, the supreme law of the 
land, and which vests in the courts of the United States jih> 
risdiction to try and decide particular cases, I am altogether 
at a loss, to conceive, how, in the case stated, negociations be- 
tween the general and paramount government^ in relation tt> 
the powers granted to it, and a state government, can be ne- 
cessary, and could ever be proper. I speak not of the power, 
but of the right o^ resistance. 

But, it is contended, that the defendants, standing in the 
character of subordinate officers, to the governor and com* 
mander in chief of the state, were bound, implicitly, to obey 
Vi& orders i and that although the orders were unlawfuli still 
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^e officer, and those under his command were ji;i0|4i|<9 in 
obeying chem« This argument is imposing, but very un* 
pound. In a state of open and public -war, where militsiry 
law prevails, and the peaceful voice of municipal law is drowttr 
cd in the din of arms, great indulgent i^s ni^st necessarily b^ 
(extended to the acts of subordinate offict- rs, done in obedience 
to the orders of their superiors. But even ther^, the order of 9 
superior officer to t^ke the life of a citizep, ov to ii»^^e thf 
isanctity of his house, and to deprive him of his pt<ip€t%y 
would not shield the inferior, against a chsirge of mu^^er, ^ 
trespass, in the regular judicial tribunals of the couqtry.. 

In the case of Little ajui Bareme^ihe supreme court pf the \f^ 
S* felt every motive,which could aSect them s^ men, \o exf aan 
ian jLinlawful act performed by a meritorious o$ceD He w^ 
at sea, without the ppssihility of consulting with ^our^sul, or 
others, as to the legality of the act he was about tq exe^ut^ 
and which appeared to him to be authorized by the chi^ 
executive magistr$ite of the nation in the instructions receive^ 
from the nayy departiiient. Notwithstanding* all these ];>ow^ 
erful pleas in his favpr; pleas which we^e addressed strongly 
to the feeling of those, lyho were to decide on his c«ise ; iJfip 
Supreme Court conceived, that the l^w ot the land did OiO^ 
warrant the instructioi^ given, a^^v 99^^.^4U^^dy, that t\ie oj^ 
Acer was not justified in what he did. I a^ not sur^, but | 
am induced to think, that he afterwards obtained relief frQ.ili 
congress* 

This is said to ^ a hs^rd cajse Uffm the defendants.; b^<pausi^ 
if they had refused obediepc^ to, the ord^r of the governor, th^f 
would have been punished by the s^s^e. 1 a<r]^npw]^dge it is 
4^ hard case ; but with this.yo^ have nothiip^ to do,i£ ^fae 1^ 
is against the defendants. It may, hpwever, be p,bj&erved^ ths^ 
liad. the defendants refused obedience, and be^n prosecuted 
before ^ military, pr at^te, 501111;, ^hey o^ghf to have hee^ a^ 
quitted, upon the grojund that the orders thei^j5)£lyes were un- 
lawful and void; and we ougi^^^f toiirse, tp, supppj^ that th^y 
would have been acq,uitted. ; 

We enter npt into i^t {>olitical di^f^^ssions i^hich have beeJi 
no aibly conducted on both ^id^s. ;. bqt we adn^onish ypu, tp 
discard from your minds al^ political cpp^idierajtlon^ ; all ps^[- 
ty feelings, and all federal, or state, p^Judic^i^. The questioia^ 
involved in this case, are in the h^^est degree mpmentouf , 
and demand a cool and dis^pasaionatie cppstideratipn. We rely 
upon your integrity and wisdom, for a decision, which you ca<i 
reconcile to your consciences, s^d; tq.^h^ diiMrl^ Y!^^ 7^ 
^yic to QpD, and {o yot^ cou»tl:y^ . 
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:. Tlur. jury l^thrM bct^efen 5 and 6 o'clock to theti* foottij 
and were directed to be kept together by office ra sworn, fot 
that purpose^, unlil , they should have aij;reed upon their ver« 
diet ; but as they had sat a long time in court, without refrc.sh- 
Hiedtv they were allowed such a^ they might require: Thfi 
court adjoamfcd till H o^cldck P. M. 

At 8 o'clock the court met again; 
. The. jury .so6n after came into court and were conducted 
to their box. The clerk of the court having called over their^ 
SKmesv tb which ihey severally answered, they were asked if 
tbey had agreed upon their verdict i One of the jurors said 
ftey Ivafd not, anad he saw no prospect that they ever would^ 
iud therefore hoped they might be discharged. . . 
/ fVashingidn^ Judge. The court has given their decidedl 
opinion on the law ; and yoti have heard the testimony, which 
eetabtished the. fects. It remains still for the jury to agree 
ttplon their iterdict. They, do liot comptaim, that thetr cone 
acieaces arc affected, widi any doubt on the facts ; aind, conse« 
4^ently, although the judges have, on that ground; sometimes 
HKerferrad^ to discharge a jury, it was not requisite, that th<$ 
•ourt should do so, on the present occa&fon. If, hoWever^ 
there is any misapprehension, or difficult, about the la^; t(i6 
aoort are r^^sdty no^, or wrU be at any tinte hereafter, to giv9 
Heay ftfrther iofornftaitifbh, or ellucidatton, you mray rec^uire. 
, One ^ the Jurors. -^We seenfi to waiilt no iietformation oU 
tUat beadt for there are three or four jurors, who think 
lAey understand the la^, as well as the judges themselves. 
. The lurors were convershig among themselves, and two 
or three of them expressed an idea, that a special verdict 
aright be agi*6ed toy though a gen\sral one, was out of tho 
^ne^von.' 

The jury ^etornJIed'to dneir room, and the cotirt adjoumedi 
10 o'clock* 

Jm%e Waitdngtotii ^ne, at half paat lO o'clock^ ordered 
Ae court to be opened. 

The jury camb rn agaUt, and on being asked if they had. 
agreed uponr theit verdict, one of theim answered, they 
irdre exactly nr the same situation as when they were lasli 
in court, zaiOt that thete was no better prospect of an agree-^ 
vtent now, thav there had been before. That one of thb 
jarors had^ had a strong conrvdsion fit^ and another was very 
much indisposed. 

Judge fVasfsmgrtan (having ititimated td the marshal,* that 
rttedicai, and other assistance, should, if ncNressary, be prow 
«iflreit foy ny jKifor^ wh^ W» siok>dirc)Sted il^e jfmy again tts/ 
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be condacted to their room ; and then ordered the court t# 
be adjourned tiU lO o'clock on Monday next. 

, Monday^ Mcly Ist 1809, 10 o'clock, A. M* 

The court met pursuant to adjournment. 

The jury came in, the pannel was called over, and each of 
them appeared. They were asked if they had agreed upon 
their verdict. To this their foreman answered that they had 
drawn up and sealed one. On being directed to open it, he 
did so, and read che following: 

United States versus Michael Bright, Esq. and others* 
We the jurors to try the above cause, do find the, defendants 
guilty of resisting the marshal, in executing the judicial writ 
of arrest, issued out of the District Court of the Unite4 
States for the Pennsylvania district on the 35th day of 
March last, against Elizabeth Sergeant and Esther Waters^ 
surviving executrices of David Rittenhouse. But as tbejr 
acted under the orders of the constituted authorities of the 
commonwealth of Pennsylvania ; we are of opinion, that they 
did not, on their own authority, oppose any law of the United 
Statesy acknowledged so to be by the aforesaid common^ 
wealth i bat What they had done was merely executing the or* 
ders of the constituted authorities of the aforesaid common- 
wealth. 1 Benjamin TbisLWyforemani % John Phillips, 3 Gon« 
rad Sybert, 4 Matthias Coriess, 5 Charles Barrington, S 
Thomas Algeo, 7 Liberty Browne, 8 John P« GaUagfaer, 
d William Sharswood, 10 John Jennings, 11 George A* 
Wray, 12 John White, jun. Philadelphia^ April 30M, 1809- 

The verdict was handed to the court, who after penisinf 
it, gave it to the district attorney. 

Slr^ Dallas* I think I can collect, from this paper, the 
meaning of the jury, though it is very inaccurately, at least 
very intormaHy, expressed. It is meant, I think, to declare^ 
that the defendants have committed the act, with which they 
sire charged; but that it was committed as militiamen, in 
obedience to the military orders of the governor. JNow, al- 
though I am anxious to accommodate the feelings, and the 
wishes of the jury, it is my duty to take care, that the verdict^ 
if it is a general one, shall legally convict, or acquit, the de- 
fendants ; and if it is a special verdict, that it shall so state 
tiie facts, as to enable the court to give judgment, one way, 
or the other, according to the law. But the present findings 
is not a general verdict upon the issue ; and if it is to be con- 
sidered as a special verdict, it isxouched in such terms, as 
4will not admit of the court rendering a judgihent upon it, ei- 
ther of guilty, or not guilty:^ Supposing^ therefore, that the 
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jury iatetid, in the first ptace, to affirm^ that the accusation i$ 
maintained by the evidence^ I suggest the propriety, (indeed, 
the necessity) of inserting after the word *^ David Ritten- 
house" the words, ^^ in manifer and form, as laid in the indict- 
ment«" Supposing, that the jury intend, in the next place, 
to affirm, either as matter of justifidation, or excuse^ that the 
defendants presamed, that they were performing a duty, and 
not violating a law, I can have no objection to the language 
of the subsequent passage in the statement; though 1 should 
prefer an expression -(such as, ^^ that the defendants conceive 
edy that they were acting under the authority of the state,") 
which would give« the defendants all the benefit of their mh^ 
taie^ without asserting in the verdict, that they did act under 
the authority of the state ; since, for the purpose of opposing^' 
the marshal, no state authority could constitutionally exists 
and, of course, none could be given. 

Mr* IngersoU. The jury have a right to give such verdict 
as they in their consciences think proper, and which they be* 
lieve to be^bottomed upon the the evidence and the law, for 
they are to pass upon both. 

The alteration suggested by the district attorney Is not 
mere matter of form, but changes the very substance of the 
verdict. In the first place, as to the addition proposed, it 
would amount to what the jury did not intend, that is a ge* 
neral verdkt of guilty— *a|id they did intend it should be a 
apecial verdict only, with the statement of the facts. They 
certainly meant this, or they would not bring forward a writ* 
4jen verdict. They well considered what they were about, 
and their intention is fully manifest from the paper. Will 
the court object to mere matter of form? No, they will take 
care that the verdict conforms to the intentiotis or the jury, 
— The jury understand and believe that they have found the 
fact, that the defendants merely executed the orders of the 
commander in chief. If their opinion is what they have 
written, such is. the case ; and the s^lteration, would alter 
their finding, and be a perversion of its sense* I hope the 
court will take it as it is, while the jury are satisfied with 
their own work,- 

Whshingtonj Judge, It is improper to have any argument 
at this stage of the cause. The court are not bound to re« 
ceive a verdict, which cannot be supported by the facts, so as 
to authorize a judgment^ either on the one sidd, or the other. 
We do not mean to influence the jury, as to their decision, 
guilty, or not guilty i but we are bound to require from them 
a decision of some sort, either generally guilty, or not guil« 
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1^ ; or a decision upon the facts^ spectaHy^ Uwving ttM UtW 
to the court. Under this impression, we thitik/that the Hi* 
teration proposed by Mr. DaUas^ is necessary to filial «veil 
the intention of the jury^ so as to connect the verdikt frith 
the charge. After doing this, I can se^ no objection to die 
additional passage. 

The jury say (and they had a figlitto say) t^at tile d^ 
fendants acted under the orders of the constituted a«(thort>^ 
ties of Pennsylvania ; and that they did n^f, on their a^tk 
authority, oppose any Liw of the United States.. I ^Otlld^ 
therefore, have no objection to receive this verdict, if the 
words are inserted, which would give regularity and efieet 
to their finding. But, I repeat, the court has no rigbs to teH 
the jury what to find; although it is their duty w reject^ 
what does not legally amount to any finding at all. 

One of the jurors said, I cannot agree to insert the words 
** in manner and form, &c." if it is to become thereby a ge- 
neral verdict. 

Another juror would agree, if it was afterward to be eOtt* 
sidered a special verdict. 

Washington^ Judge. The words " in manner and form^ 
8ic.'' are material, to make the verdict regular and effectual^ 
if the jury think that the defendants have done, what the iYl^ 
dictment charges upon them, fiut it may be fairly addetf,- 
that they acted under the constituted authorities o^ the state. 

IngeraolL Will it not, in that case, be a general verdi<>t ? 

Washington^ Judge* It may be a verdict of gufilty j bue^ 
the eflTect of the subsequent qualifying matter, will fa^ OpM' 
for argument, as a point' of law. 

The jury again retired to their room, and, after soilve tkne, 
were sent for, and came into court. They itere asked if 
they had agreed ? They answered no. 

Washington^ Judge, stated that the coort had re^eii^ed a 
note from the jury, to the following purport : ** an enquiry,, 
whether inserting the words ^ in manner and form, 8tc«* 
would alter the matter and substance of th^t verdict ;" but 
did not think it correct to hold any private correspondences' 
with them ; the jury had, therefore, been called into court ^ 
and that, on the subject of their enquiry, an opinion haa been 
reduced to writing, which he would read^ to them. 

[Such transient papers are seldom preserved, and the re* 
porter has not been able to obtain a copy of thi^. j 
After the opinion was read, 
- Mr. IngersolL I submit to your honors, that if the jury 

find the defendant guiky , in maMer d«d foraft as th«y «ta^# 
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indicted, notwithstanding any thing they may add to it, it 
yili <imoiiat to a general v^^rdict of guilty* I have not books 
in cQurt, but I can instslntly refer your honors to one autbo^ 
I'ity, ^ Lord Raymond^ £65* 

lV|r. Daiias asked if the defendants' counsel was going t0 
^rgue the case f 

Mr. Ingersoll* I have no qbjection ; but I was gping t^ 
remark upon what fell from the court* In 2 Lord J^aymon^i 
it is laid down, ** That if the jury, in a spc. ial verdict, lind 
fhe issiie, ail that they find afterwards is sMrpiu«age«" 

Wwihington^ Judge. That is trut; : I did not advert to 
|hat point. If the jury had introduced those, words^ withr 
out understanding their operation, and not intending to find a 
verdict of gwJ^y^l should have thought it v^y duty to hav^ 
granted a new trial ; as the finding would then have heeii 
fontrary to their meaning. The words mast; be omitted, 
unless th^ jury n^ean to find the fact, that tlxe d^^^^^dsints arte 
guilty, fis charged in th^ indictment: in which case, the ad- 
ditional passage would be mere surpkisagr. 

The counsel now agreed to dranup drafts of a speicial 
verdict ; on^was drawn qp by ft|r. Dallas ; another by the at- 
torney general ; and a third by Mr. Inger^HolL 

Mr. Daih^, ... ' . 

And now, to wit, this < day of ApriV. in thf^ year a&»reh 
«aid, tlje jurors, sworn and affirmed, anfi^ imp^nnellcd^ as 
aforesaid, upon their oaths and affirmations^ aforesaid,, do 
find, that on the said 25th day of Mareh 1809, in the city of 
Philadelphia aforesaidi the defi ndants did, kQowii:>gl>'V and 
wilfully, obstru4:t, resist, and oppose^ the sajd John iSitiith, 
tiien and there, being an officer pf the said United States, 
10 wit, the marshal of the district of Pennsyivaniat in ad- 
tempting, then and there, to serve and execute the said judi- 
cii^ writ of arrest, in the indictment n^ei^tiened ; and chat 
the said defendants, then and there, acted; under the order of 
the governor of the commonwealth of Pennsylvania, in so 
obstructing, resisting, and opposing, the said marshal, aa 
aforesaid* And whether, upon the whole matti^r, the law is 
i^ favor of the United States, or the defendants, the jurors 
aforesaid) refer to the 'consideration of the court: And if tb^ 
court are of opinion, that the law is for the United States, 
then the jurors aforesaid, find the defendants, and everv of 
them, guilty ; but if the court are of opinion, /hat the law is 
for ^e def^nda^tB, tfiqn tbf»}^ ^ndc the 4^tJ^x^;i^% T%ik% gHilttj. 
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Mr. IngersoU. * 

They find the defendants did, by force, resist and oppose 
the said John Smith, in executing the process mentioned ia 
the indictment ; but the same was not done wilfully, and 
with a knowledge, that the, same was against the laws of the 
United States ; but in conformity to instructions issued by 
the constituted authorities of the commonwealth of Penn.. 
^ylvania. 

Mr. Franklin. 

The defendants did, by force, resist and oppose the said 
John Smith, then and there being an officer of the United 
States, as aforesaid, to wit, marshal of the said district, in 
Qittempting to serve and execute the said judicial writ ; but 
as they acted under the constituted authorities of the corii- 
xnonwealth of Pennsylvania, they did not, on their own au« 
thority, oppose any law of the United States acknowledged 
ito to be by the aforesaid commonwealth ; but what they did 
ivas merely executing the order of the constituted authori- 
ties of the said commonwealth.* 

The jury again retired. 

Eodem dh. t 

The Court met. 

At 4 o*clock the jury appeared in ccturt, and delivered 
their verdict in writing, in the words following. 

The United States v. Michael Bright, £sP aL 

Special Verdict. 
Philadelphia, Ist May, 1809. 

And now, to wit, on this first day of May, in the year afore- 
said, the jurors, sworn and affirmed, and impannell^d, as afore- 
said, upon their oaths and affirmations aforesaid, doiind, that 
pn the said 25th of March, 1809, in the city of Philadelphia 
aforesaid, that the defendants did, knowii^gly and wilfully, 
obstruct, resist, and oppose the said John Smith, then and 
there, being an officer of the said United States, to wit, the 
marshal of the district of Pennsylvania, in attempting, then 
and there, to serve and execute the said judicial writ of ar- 
rest in the iTidictment mentioned, and that the said defend- 
ants then and there acted under the orders of the constituted 
authorities of the commonwealth oi Pennsylvania, in so ob- 
structing, resisting,.and opposing the said marshal, as afore- 
said, and whether, ¥pon the whole matter, the law is in fa- 
vour of the United States, or of the defendants, the jurors 
^foresaid, riefer to the consideration of the court: And if 

t Tbe ptefiK^ sad ^ondustoa of Ae two last dn^ arc omittc^lf 
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tke cotttt are of opiiirbti, that the law is for th6 United *• 
S^tes, then the jurors aforesaid, do fitid the defendants, atid[ 
e^try of theiti, guilty ; hut if the court are of opinioti that 
th« laSfif is fot the defendants, then they find the defendants 
fit6t giiHty. Benjamin Thaw, John Philips, Conrad Sybert, 
Mathias Corless, John White jun, Charles Barnngton, Tho- 
mas Algeo,* jfohtt Jennings, Liberty Brown, John P. Galla- 
gher, C^corge A. Wray, William Sharswood. _ 

The Court decided that this verdict should be received, . 
and requested the counsel to be ready to-morrow morning by 
lO'o'clofck, if they intend^^d to discuss the point of few, aris- 
ittg upon the facts of the verdict. ' . ' 

M^. />fl//Gj declared he shbuld be ready. 

Mr. *^r/*o// suggested that thfe time'thight be too short, 
ft^ihcf council for the defendants. ■ 

Washing¥oH j\idge\ If Mr. IngersoU y^\\\ saV on Tuesday' 
Aibrnihg, that he is not pre^iared^ the tinife shiall be extended, 
fi^rhihi. 

Tuesday M*ay 2d. Ii09. 

Wd^hrngton judge. Arc you prepared Mr. attorney gcne- 
Yd and Mr. Irigersoll^ to go into a discussion oh the point of 
!a\<f > 

Mr-. MgersUlL We for our parts, shiall say nothing upoii it. 

Mn Dallas. The discussion has beeuv already, so exten. 
siivcf, ahd the attention of the couH s6 intent, that I cannot 
hope to add weight to tH^ argument, or even novelty to the 
cdtidiict of the cause. I submit, therefore, the point of law, 
tfoiifidtetly, to the decision ofth^ ctnirt; and; if the judg- 
ment is in favour of the United States, I shall proceed to 
s^^ the setiteiice of thci law. 

Mr. FratiMtty prodticed an affida^^lt of Mr. PassmoreV 
#Mch he would lay before the cotirt, thdiigh he did not be- 
lieve it was sufficient ground to support a motion fbr a neii^ 
trtal. Thfe affidavit fbllows^ 

Thonis^ PassmOre of the city of Philadelphia auctioneer 
befilig duly sWorn aecording} to lair, doth depose, declare, 
if&d say, tKstt ori Sunday last the 30th of April (tlltimo) be- 
tween five and six o'clock in the afterrioon, as he was stand- 
ing near the .door of the county eoort house at the comer of 
sixth and Cfosnutt^sWets, he heart some vuice's calling 
from the balcony of the court-house " Corless that^s wrong** 
upon looking round this deponent saw Mathias Corless who 
this deponent understbod ytzii one of the jurors in the case 
of die Unite<F Silat«fsy agafafst Michael Bright and others, 
passing from the oaid court houses stttx^ss the i^tri^ totrat^ 
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. the Shakespere Hotel, a tavern situate at the North- Weal 
corner of Sixth and Chesnut-8treet8« That deponent saw 
the said Mathias Corless turn round upon being called to, 
and^ laugh; but this deponent saw him continue on to tbp 
said tavern, which he entered — and further this deponent 
saith not, 

THOMAS PASSMORE* 
(Sworn to, in the open Court, May 2d* 1809.) 

D. CALDWELL, Ckrk, Circuit Court. 

Mr. l)allas. I had received a hint of this occurrence yes- 
terday ; but as it would not affect the trial, ^nd might ex- 
cite unpleasant sensations in the jury^ i determined to post-* 
pone an enquiry into the fact, till the sentence of the court 
Was pronounced* At a proper season, or even now, we may 
expect from the marshal a satisfactory explanation. 

Mr. Smithy knew nothing of it at the time, until he wa^ 
informed of the circumstance by general Bright. Two offi* 
cers had been sworn to attend on the jury, and after they 
had agreed upon their verdict and sealed it up, one of the 
officers were requested to go with it to judge Washington^ 
who was then at judge Peters' seat (Belmont) during his ab-* 
sence, they lulled the vigilance of the other officer, who I 
immediately dismissed on hearing of the circumstance. Mr* 
Corless, got out at the back door, whilst the officer WM 
walking in the passage way to the yard. 

Washingion^ Judge. I understand no motion is to be 
founded on this circumstance, but th€ court will give it sucll 
' consideration as it deserves. 

Judgment may then, be entered'; ^' that the counsel for the 
defendants, declining to make any argument upon the matter of 
the said verdict, and that the attorney of the United States for 
the said district, also submitting the^ame widiput argument : 
Upon mature deliberation, the court are of opinion that upott 
the whole matter set forth in rfie verdict, the law is in favor 
of the United States. — And therefore, it is considered and 
adjudged, by the court here, that juflgment bje entered upo^i 
the said verdict for the United States, that the defendants^ 
and every of them, are guilty.^' 

The defendants are to appear at 4 o'clock this aftemopB; 
to await their sentence. 

-, £pdem Die 4 oMocfc; 

Mr. Dallas^ Are the defendants in court ? . 

Marshall CdXX ihp A^UvAinxsF^T^^ 
iwUy answered to their wimest '* 
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Mr. Ddfias. In %&\ tlie vicissitudes of a public life (not 
^hort in duration, nor free from difficulty), I have hitherto 
been abfe to discharge the duty of my station, without grief 
of heart, or perspaal repugnance. But, while performing, 
the last act of the present prosecution: while calling upon 
the court, to pronounce the sentence of the law against gen- 
<eral Bright, and his companions ; I confess, that I feel a re- 
gret, the most sincere ;-r-a pang the most acute. It would 
D& useless, at this time, to dwell upon the pernicious nature 
of the offence ; or to urge the necessity, and the benefit^ of 
the example. It is from these sources of reflection, how- 
ever, that I derive my only consolation, when I speak of 
punishing the defendants : For, if they 'suffer for an injurious 
misconception of their military obligations ; or if Pennsylva*- 
nia endures a moments^ry reproach, for the unfortunate er- 
rors of her administration ; the expiation of the oflfence will 
be compleat, and the reputation of the state will be redeemed, 
by the event of a trial, which, while it rescues the union from 
impending danger, demonstrates the supremacy of the laws. 

It has been often said by the counsel for the defendants^ 
that this was riot to be regarded as a common case ; artd they 
have endeavoured to make a deep impression of its import- 
ance on our minds, by reiterated appeals, to the power and 
the dignity of ** the constituted authorities of Pennsylvania f 
It is, indeed, an extraordinary case ; but while I distinguish, 
it^in its nature and importance, from every other proseco-' 
tion, which has occurred, I can only perceive in that distinc- 
tion, additional motives, foF-a firm and energetic course of 
conduct, on the part of all (judges, jurors, and prosecutors) 
who are intrusted with a share in the administration of jus« 
tice* If it shall be deemed sufficient for the purposes of im- 
impunity, in the commission of offences against the laws of 
the United States, to obtain, or to alledge, the sanction of 
a state law, or a state magistrate, the national authority, and 
the national independence, wiU be no more. 

Bat I am still willing. to admit, that when the jury placed^ 
for xht first time, the fact, judicially, upon the record, that 
the defendants had committed the offence, with which they 
are charged, under the direction of the constituted authori- 
ties of the commonwealth, a fair occasion occurred, to recip- 
rocate those offices of kindness and respect, which are i^o 
well calculated to promote, and to preserve, harmony, bo^ 
tween governments, as .well ad individuals. I should, there- 
fore, have listened, with eagerness to the first overture froQi 
the defendants; acknowledging and reg;retting the error, 
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that ha^ been committed ; or evefi, at tU^ fnom^at, \ would 
most chearfuUv assume the responslbilitv of abstaioing, WUb- 
out the previous authority of the federal goverqipeat, from 
demanding the sentence of the court, if the attorney genera), 
who represents the constituted authorities of Pennsylvania, 
would intimate the slightest wish, that this should be done. 
But, alas! the defendants seem rather to exult, th^n. to 
grieve, at their situation ; and all the solicitude, that t hav^ 
expressed, in public, or in private, for au amicable arrapgf;*- 
xnent, has been treated, by the law of officer of Penn^ylvsiniay 
with cold and constant indifference. 

It would, then, be derogatory to the government, as wUl 
as useless, any longer to suspend a performance of my di^ty. 
Feeling as I do (and I derive a satisfaction from the repetir 
tion of the sentiment) unaffected good will towards tl>^ de- 
fendants i and sensible as I am of the great debt of gratitude 
and reverence, which I owe to Pennsylvania ; I make, ui^- 
doubtedly, a sacrifice of the most interesting personal consi- 
deratioi^s, to the most imperious official obligations. But I 
look to the future, with hope and con6dence, for, grs^tificatioa 
and reward. Nay, if 1 do not mistake th^ character of ^QO^^ 
of the defendants (connected as they qre with society, by* all 
the ties of family, of propert\ , and of patriotism) the tim^ ia^ 
5ot far distant, when tht^y wijl themselves rejoice, that they.- 
have suffered for the Igws ;-^ — deeming it a dav of triumpbn^ 
and not of sqrrovjf, on which the principle, sp dear to every 
freeman, that "■ the military shall in all case6\ and at qlj times^ 
be in atrict subordination^ to tht; civil poutery^^- w,a^s pra9ti9al- 
ly illustrated, and permanently ebtablii».hed» 

Under these impressions, therefore, I a?!k, pn b.eh^f of tl^. 
United States, the sentence of th-e law. 

Washington^ J}xdge. Michael Bright, and^ the ,oth,er 
defendants! A concluding period hi^s no\v arrived to the 
long and di plorable contest, in \^hich you have beeo, we 
believe, under mistaken notions of du,ty, most unfortunate, 
for the character of pur common country, and peculiarly of 
this respectable part pf it, engaged. The origin of. the coa- 
troversy is lost sight of in the more ijnpprtgnt and dangerous^ 
consequences which ha,ve growi\outpf it. If the measure 
of which you unhappily permitted yourselves to be made; the 
intniments, had not been. checked in its commencement, it 
might by its effect^ and exan^ple k^^ye swcUcd into an. irre- 
sfstable torrent, prostrating in it;s coujcse the. Uljerties^ the 
laws, the happiiicss, and. the safety of the naJ;io;p. 
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Tb^A fi^cH was the object, or that this was the melancholy 
C%|astFppbe either inteivded or desired, v^e have not the most 
<ii^talait belief* But $uch must be the result ii^hen arms are 
Q^osed to laws, and force is resorted to, in resistance to the 
4^iberate ^and disinterested decrees of the tribunals of jus- 
tice, pr the lawful act* of the other departments of ou^ go- 
l^ernment* In the members of this court, there exists no 
other fueling or recollection, t]»an such as the most sincere 
l^egret^. inspire, that the occurrences we so mucft d$?plore have 
arisen fron(i decisions in which we have, in our respective stap 
tions ha4 a share. 

We shoMild be unworthy of the responsible stations in 
nhich we are placed, if we suffered any other than public 
motives, connected with a Siense of duty, to influence our coi^ 
duct. Qur tajsk has been a painful one, but we have endea^ 
voitrc^ tp perform it with impartialit) ■ We reflect with 
pleasure that every opportunity v as offered for discussion, 
and that thi» ca«e hak been conducted with greater latitude 
igad range of argumei^ts, than perhaps would have been 
strictly right on comnion occasions. £ver\ thing has been 
4one and said which could contribute to a clear understand* 
|;ig of the ca6e> The decision has been made on the law, as 
it arises on tl>e facts found by the jury, top plain and palpable 
to adm^t of difficulty or doubt, with the most entire convio- 
tiori atnl belief of its rectitude. 

J^ is obvious, that you have mistaken a supposed dutys^ 
W'hieh you presumed you owed to the constituted authorities 
of your particular state, while you were opposing the laws of 
.the United States, and violating predominant obligations. 
None more highly appreciate than we do« the military spirit 
of our fellow citizena, and the discipline and subordixiatioii 
of our militia. These attributes, when required in laudable 
and necessary efiorts for the support of the laws, or for the 
^fiety of our country, are highly commendable.-^But when 
^xf^ploy^,. as yours have been^ in measures of resistance to 
eatablished prit>ciple& of the constitution, and in violation of* 
the pi^ac^ and good order of the nation, they become destruc- 
tive in their immediate effects, and widely mischievous m 
their example. We do not say this reproachfully, being per- 
stiaded th^bt you acted under mistaken notioud of duty ; it 
becoafies«us at the same time to express, in pointed terms, oiu: 
disapprobation. As it ha^ bfeen your lot to be engaged in a 
n^ea^iiM^e, which,. on reflection>hereafter,you c: njiot yourselves 
ajpprove ; it should alleviate any unpleasant consrquences you 
niV^r. Q;i^cie<ice in your situations, that nothing will wipp 
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away the unfortunate staia on oar republican systems, but 
submission to the correction of the laws, not vindictive, but 
exemplary and salutary. If physical force, when opposed to 
them, is rendered nerveless by the superior power of tfab 
laws, we need not regard the reproaches, nor the predictions, 
of those unfriendly to republican forms of «>vernment. 

It does not lie with us to enter into those considerations, 
which belong exclusively to another department of the go- 
vernment. Our duty is prescribed, and we must obey. In- 
stances in other cases, have occurred, wherein, the impera- 
tive obligations of duty, have induced decisions, contrary to 
the wishes and feelings of those, who gave them. Your 
case, and particularly that of the commanding officer, is less 
susceptible of apology, than those alluded to. You were 
called upon to act in an enlightened city, where the means of 
information, on legal and political subjects, are particularly 
great, and where it was in your power at any moment, to 
have obtained* the best advice, as to the obligation of the or- 
ders you received. If you have listened to improper counsel, 
we can only lament the circumstance. 

It is our duty, however unpleasant the exercise of it, to 
ptonounce the following sentences in your several cases, and 
in fixing the degree of punishment, we have not been inatten- 
tive to every circumstance, which has been offered in your 
favour. The triumph of the laws over military farce array- 
ed against them, is sufficient for their object. The mea- 
sure of punishment, is in your unfortunate case particularly, 
of small comparative importance. £xample, and not seve- 
rity, is dictated by our duty, and has been our aim. 

The sentences of the court are, that you Michael Bright, 
l^e imprisoned for the term of three months, and pay a fine 
of two hundred dollars, to the United States, and that you 
James Atkinson, William Cole, Charles Westfall, Samuel 
Wilkins, Abraliam Ogden, Daniel Phyle, Charles Hong and 
John Knipe, be severally imprisoned for the term of one 
month, and severally pay a fine of fifty dollars, to the United 
States, and stand committed till these sentences are complied 
Wth. 

The object of the prosecution having thus been obtained, 
and THE COURT itself having declared, that the offence of 
the defendants arose from a mistaken seiise t>f duty^ it would 
seem, that THfe president of the itnited states, conceiv- 
led all the beneficial objects of the prosecution to be attain- 
ed ; and, in a spirit of conciliation towards the constituted 
mxthorities of Pennsylvania^ voluntarily issued the following 
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Pardon : 

r 

/ame8 Madison, President of the United States of America^ 
To all who shall see these presents, greeting : 

Whereas it has been represented to roe, that general Mi- 
chael. Bright, James Atkinson, William Cole, Charles West- 
fall, Samuel Wilkins, Abraham Ogden, Daniel Phyle, 
Charles Hong, all of the state of Pennsylvania, were, at a 
Circuit Court of the United States, lately held for the Penh* 
sylvania district, at Philadelphia, duly and severally conyict-. 
ed of opposing and obstructing the marshal for that district^ 
in the execution of his official duty ; and thereupon the said 
court, sentenced the said Michael Bright, to three months' 
imprisonment, and to pay to the United States a fine of two 
hundred dollars ; and the several others abov^ named, to one 
month's imprisonment respectively, and to pay to the United 
States, a fine of fifty dollars* And whereas it is considered, 
that the o£Fences committed in this case, proceeded rather 
from a mistaken sense of duty, than from a spirit of diso- 
bedience, to the authority and laws of the United States : 
JVbw, therefore^ be it inawn^ That I, James^ Madison^ Presi- 
dent of the United States of America^ for these and othev 
good causes and considerations me thereunto moving, do, by 
these presents, pardon and remit, to the several persons 
above named, the offences, as aforesaid, by them commiMed, 
and the fines respectively incurred by them ; requiring that 
all prosecutions and judicial proceedings, for and on account 
thereof, be forthwith stayed and discharged* 

In testimony whereof, I have hereunto set my 
hand, and caused the seal of the United States 
^ SEAL. ^ to be affixed to these presents, this sixth day of 
liUIIUIIIIIIIIIIII May, in the year of our Lord I808 ; and of the 

independence of the United States, the thirty- 
third. 
(Signed) JAMES MADISON. 

By the President. 
R. Smith, Secretary of State. \ 

As soon as the pardon was received is Philadelphia, by 
Mn Dallasy the district attorney, he communicated it to the 
attorney-general of the state; 'and the prisoners wer^^ ac- 
cordingly, dischargcrd. 
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APPENDIX. 



A. from page 33. 

The opkiion of judge Peters, when he awarde*d the iskttach- 

ment* 
In the District Court of the United States, in and for the 
district of Pennsylvaniiu 

Friday^ 24-th March^ 1809. 
In the matter of Gideon Olmstead and others v. the sur* 
viviag executrices of David Rittenhouse, esquire, deceased* 
After granting the motion made by the libellants' counsel 
for process of arrest against the respondents, his honor, 
judge Peters made the following observations- 
Having performed my bounden duty, by obeying the in- 
junctions of the Supreme Court of the United States in di- 
recting the process required in this cause, I have done with 
the case, thua far, I do not mean to enter into any contro* 
versies on this very unpleasant subject, relative to this court, 
or myself, either with the government of the state, or any of 
ray fellow-citizens. This would be going' out of my public 
duty, and violating my private inclinations. Having,#with 
integrity of intention, and according to. the beat of my judg- 
ment through the course of these proceedings, discharged 
official duties not of my seeking, but unavoidably thrown 
upon me ; I am perfectly indifferent about what is said as to 
myself personally, by uninformed or prejudiced men, either 
in or out of the legislature. But there is an unfounded 
charge made against the candid disposition and conduct, as 
well as the impartiality and prudent discretion incumbent on 
this court ; which, though not strictly within my judicial ob- 
ligations to notice, it would be affectation in me to say I do. 
not observe with sincere regret. In a report of a committer 
of the honorable house of representatives, of this common- 
wealth, in Olmstead's case, there are these words— ^' When 
it is said that the state of Pennsylvania forebore* to assert 

Dd 
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its title while the suit wa« depending, let ij be forever remem' 
bercd, that the state of Pennsylvania had no notice.^* 

,The state of Pennsylvania is a comprehensive term, em- 
bracing much. But the governor, on every occasion, and the 
attorney-general, often, as I was constantly led to believe, 
had repeated notice, during the pendency of the suit ; not only 
through the real party respondents, but on one occasion (and 
one is sufficient to repel this charge, if there were no others,) 
the attorney-general came into court, accompanied by the 
counsel for the respondents, and it was desired by the latter, 
in his presence, that no proceedings should be had, until the 
meeting of the legislature ; and this request was granted. 
The reason assigned for this request was, that the delay 
would enable .the governor, to whom, intelligence was then 
agreed to be given, to lay the matter before the legislature ; 
if he thought proper so to do. Several months passed away 
thereafter, and the court had no information of any step be- 
ing taken by or on behalf of the state. It is well known to 
those who practise here, that cases depending for months in 
this court (where most of the very numerous causes are dis- 
patched in half a month, and often in much less time,) are few 
—and are marked with uncommon circumstances and indulg- 
ences. A considerable part of the succeeding session of 
assembly was permitted to elapse ; and the court was unin- 
formed of, nor did there appear, that any communication was 
made to the legislature ; though such communications are 
generally made at the opening of the legislative sessions. 

However mistaken I mav be deemed to have been, I had 
the impression that nothing was, at that time, intended to be 
done, by or on behalf of the state in this court : and it ap- 
pears by all subsequent occurrences, that " this dpinfon was 
correct. Notices were repeatedly given of days and times 
appointed for hearing, or other steps necessary in the case. 
The counsel for the respondents always paid respect to them 
by personal attendance ; but candidly avowed their intention 
to lie by, and take no active measures, farther" than they had 
done, by filing the answers, and other papers which appear 
in the proceedings. This court never considered the state as 
a party : and this opinion is now confirmed by that of the 
superior tribunal, whose judgment alone it is bound to res- 
pect. Under this view of the case any direct notice from 
the court, or by its order, would have been highly improper. 
The respondents in the* suit, who looked to the state for in- 
demnity, were the only proper persons from whom ][nforma- 
tlon to the state cquld pass ; and every lawyer knows, that it 



( 211 ) 

was legally, as well as prudentially, incumbent on them to 
give such iuformation. Their counsel repeatedly informed 
me that they had so done ; and knowing their truth and inte- 
grity, I have no doubt it was done. This statement is made 
to shew' that the court, though not legally bound so to do, 
did not, hastily or disrespectfully, come to its final decision, 
without giving^ those administering the affairs of the state 
every opportunity of enlightening the mind of the court on 
the merits, and stating their claims, for its' consideration, 
befpre the decree, which, being then pressed for by thfe libe- 
lants, the court had no legal justificatioii to delay, or refuse* 
After the decree, the state, through their proper officer or 
counsel, had every opportunity of filing a suggestion on the 
point of jurisdiction, which is never too late ; and may he 
done after judgment as well a^ before, and *'^tlie suit would 
h^ still depending J*^ .' 

That they had had early " no//tV of the decree, appears 
by the mes&age of the governor aild the proceedings of the 
legislature. Yet years passed away aiid lio step was taken to 
bring the case under the decision of the superior tribunal 
of the United States ; though this was a dtuatlon in which 
the governor, when chief justice, expressed a strong desire 
it should be placed. A suggestion on the part of the state 
would neither have compromitted its dignity, nor its alleged 
rights. The United States, and most of the nations of Eu- 
rope through their public agents, have filed suggestions in 
this court : and it never has been deemed, by any body, a 
concession either of their dignity, or their rights. I do not 
mention these views of the subject with intention, in this 
place and on this account, to censure the state Or its officers* 
They had a right to judge for themselvj^s. Bat it is a duty 
I owe to the station I hold, to oppose a true state of facts to 
misconceptions and misrepresentations. And it is to be 
much lamented that those here observed upon, are not singu- 
lar, in this unfortunate case. Under those impressions, I 
hoped a delay of execution would give time for a favorable 
change, and be justified by the event. And if the state did 
n^t enter into any proceedings here^it was not owing to want 
of opportunity or notice. 

The Supreme Court of the United States were fully war- 
ranted in saying (which I remark because I transmitted to 
them the proceedings in this court) that '^ while this suit 
was depending the state forebore to assert its title." And 
the committee* who mistakenly averred, with an apparent 
view to account for its not so doing, that " the state of Peniv 
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s> Ivania had no notice/' were, no doabt, uninformed of th6 
facts. If direct notice from this court by immediate com- 
munication from me to the executive, or legislature, was un* 
derstood to be proper, it could not be expected, on any legal 
or reasonable ground. The court, from a conviction of its 
impropriety, never enters, nor ever will engage, in any cor- 
respondence or intercourse, in its judicial capacity, with 
other branches even of the national government, on die sub*, 
ject of suits depending here* Much less will it enter into 
such correspondence with governments of states 3 though 
for them it entertains every degree of official respect. The 
judge, in his private capacity, never has practised, nor ever 
will hold, correspondence of this nature. 

This account is given sq much af large, with the sole mo« 
tive of repelling an unfounded assertion, which with what- 
ever object it may have been made, implicates the conduct 
of a court of the nation ; in a case which may become one of 
national concern* In this event it will be of general impor- 
tance ; however small is that of the individual who exer- 
cises the judicial functions of this court.*->It is on this con- 
sideration that, in my place, and in the presence of those wh§ 
know their verity^ I have made these declarations. If they 
are out of the common course of judiciary proceedings se 
is the case and occasion which have given rise to them. 

B. from page 33. 

The return of Judge Peters to the. mandamus. 
To the honourable the Supreme Court of the United States^ 
the subscriber, judge of the District Court of the United 
States, in and for the Pennsylvania-district, in obedience 
to the writ of mandamus issued by order of the'Supreme 
Court in the case of Gideon Olmstead, and others libel- 
lants, against the surviving executrices of the late David 
Rittenhouse, esq. and to the said district judge directed^ 
begs leave to return. 

That the proceedings in the District Court in the above 
cause, which are herewith transmitted and respectfully sub- 
mitted, will show the grounds of the judgment by the said 
court rendered. Every opportunity, through the whole course 
of these proceedings, was given to the parties to litigate the 
claim or discuss questions, either on the merits or jurisdic- 
tion. TAkjx was any step taken without due and timely notice. 
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The answer of the respondents will show their objection^ 
tp the claim of the libellants. This answer refers to an act of 
assembly of the state of Pennsylvania^ passed the twenty, 
sixth day of Febrnary 1801, which was not produced or 
brought under, the legal notice of the court. . 

No application for execution of the decree was made, un- 
til within twelve or eighteen months past ; nor has it been 
till more recently much pressed. 

/By the suggestion filed by the respondents, their objections 
to the execution of the decree will appear. They have made 
an act of assembly of the state of Pennsylvania a part of their 
suggestion^ and thus, for the first time during the pending of 
the suit brought this act under the judicial notice of the court. 
It is entitled ^* An act relating to the claim of this commpn- 
wealth against Elizabeth Sergeant and Esther Waters, sur- 
viving executrices of David Rittenhouse, esq. deceased ;" 
passed April the second, 1803. And to this act I pray leave 
to refer. 

This act, x)r any of its allegations, has no influence on my 
opinion. Let /this opinion be erroneous or correct, a pro- 
ceeding in some of its parts indecorous and in others unjustifi- 
able, can have no operation in rectifying supposed errors or 
convincing my judgment. But from prudential more than 
other motives, I deemed it best to avoid embroiling the go- 
vernment of the United States and that of Pennsylvania (if 
the latter government should choose so to do) on a question 
which has rested on my single opinion, so far as it is touched 
by my decree : And under the influence of this sentiment, I 
have withheld the process required. If this be not consider, 
ed a legal cause, it must be deemed a candid acknowledg- 
ment that I do not invariably obey a rigorous dictate of duty, 
or follow an inflexibly strict construction of law. I entertained 
a hope that a legislature succeeding that by which the act 
before mentioned was passed, wouldT, under a more tempe- 
rate view of the subject, have repealed it^ and enabled and 
directed the executive of the state or some other authority 
to put this case in a legal traiti of investigation. So that the 
final judgment and decree of the superior tribunal of the 
United States might have in a proper course obtained ; and 
thereby any erroneous opinion or decree given or made by 
me might have been rectified, (if any opinion or decree 
should hav^ been found illegal or erroneous) in a manner 
more becoming the real dignity of a state, more suitable to 
the situation of those who execute the duties of a branch of 
the government of the United States, and more consistent 
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with the good order and peace of the community. This 
liope was cherished by the proceeding^ of the legislature of 
Pennsylvania, in other cases wherein the state claimed inte- 
rests. This expectation has been disappointed. There be- 
ing no other legal mode of obtaining the decision of the su- 
perior tribunal of the United States (the only jurisdiction by 
which the judgments of inferior courts of the United States, 
can be finally rectified or judicially annulled) I have thought 
it proper, and under all circumstances fully justifiable, to ob« 
tain that decision by placing the case under the cognizance 
of your honourable court in its present form. 

On the merits and justice of the claim of the libellants I 
have no doubt ; but remain of the same opinion I have men- 
tioned in my decree. 

As to the jurisdiction. — I have never conceived that the 
allegations on this point contained in the act of assembly last 
mentioned had legal foundation. It is well known to your 
honorable court that third persons claiming interests in pais 
cannot by such claim constitute themselves or be judicially 
considered parties in suits 'pending in the name of others. 
Nor does there now exist any legal mode of interpleading or 
compelling states to become parties in suits in the courts of 
the United States. Yet if your honourable court shall be of 
opinion that the objections to jurisdiction are relevant, I shall 
agreeably to my duty, continue to withhold any further pro- 
ceeding. But if on the other hand, a peremptory direction 
to execute the decree shall be the consequence of your deli- 
berations, having now the whole case before you, there can 
b^ no order or direction, which it is my legal obligation to 
obey, to which (impelled by a sense of justice, however I 
may regret the circumstance as it respects the parties, res- 
pondents, or consequences which may flow from it) I shall 
more cheerfully submit. 

RICHABD PETERS. 

Juhj iBth, 1808. 

C. frontpage 33. 

The opinion of the Supreme Court, on awarding a peremp- 

torv mandamus. 

At the February sessions, 1809, of the supreme court oT 

the United States, held at Washington, the case of Olmstead 

and others v. Rittenhousc's executrices, was heard on the 

return of the district judge to the niadamus , and the court 
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after delivering the following opinion in writing ordered a 
peremptory mandamus to issue 
Olmstead and others 
V. 
Rittenhouse's executors 

With great attention and with serious conctrn the court 
has considered the return made by the judge for the district 
of Pennsylvania to the mandamus directing him to execute 
the sentence pronounced by him in this case, or to show cause 
for not so doing. The cause shown is an act of the legisla- 
ture of Pennsylvania passed subsequent to the rendition of 
this sentence. This act authorises and requires the gover- 
nor to demand for the use of the state of Pennsylvania the 
money which had been decreed to Gideon Olmstead and 
others, and which was in the hands of the executors of Da- 
vid Rittenhouse, and in default of payment to direct the 
attorney general to institute a suit for the recovery thereof. 
This act further authorizes and requires the governor to use 
any further means he may think necessary for the protection 
of what it denominates " the just rights of the state,** and 
also to protect the persons and properties of the said execu- 
trices of David Rittenhouse deceased, against any process 
whatever, issued out of any federal court, in consequence of 
their obedience to the. requisition of the said act. 

If the legislatures of the several states may at will annul 
the judgment of the courts of the United States and destroy 
the rights acquired under those judgments, the constitution 
itself becomes a solemn mockery, and the nation is deprived 
of the means of enforcing its laws by the instrumentality of 
its own tribunals. So fatal a result must be deprecated by all; 
and the people of Pennsylvania, not less than the citizei>8 of 
every other state, must feel a deep interest in resisting princi- 
ples so destructive of the union, and in averting consequent 
ces so fatal to themselves, , ^ 

The act i^ question does not in terms assert the universal *'*^/ 
right of tl^e state to interpose in every case whatever, but 
assigns as a motive for its interposition in this particular case . 
that the sentence, the execution of which it prohibits, was 
rendered in a cause over which the federal courts have no 
.jurisdiction. 

If the ultimate right to determine the jurisdiction of the 
courts of the union is placed by the constitution in the seve- 
ral state legislatures then this act concludes the subject; but 
if that power necessarily resides in the supreme judicial tri- 
bunal of the nation, then the jurisdiction of the district court 



• ( 216 ) 

6f Pennsylvania over the case in which that jnrisdiction was 
exercised ouglit to be most deliberately examined ; and the 
act of Pennsylvania, with whatever respect it may be consi- 
dered, cannot be permitted to prejudice the question. 

In the early part of the war between the United States and 
Great Britain, Gideon Olmstead and other citizens of Con- 
necticut, who say they had been carried to Jamaica as pri- 
soners, were employed as part of the crew of the sloop Active, 
bound from Jamaica to New York, and laden with a cargo 
for the use of the British army in that place. On the voyage, 
they seized the vessel, con6ned the captain, and sailed tor 
Egg-Harbour. In sight of that place the Active was captu- 
red by the Convention, an armed ship belonging to the state 
of Pennsylvania, brought into port, libelled, and condemned 
as prize to' the captors. From this sentence, Gideon Olm- 
stead and others, who claimed the vessel and cargo, appealed 
4[o the court of appeals established by congress : by which 
^ '^"'^ tribunal the sentence of condemnation was reserved^ ; the 
Active and her cargo condemned as prize to tlie claimants, 
and process was directed tc issue out of the court of admi- 
ralty commanding the marshal of that court to sell the said 
vessel and cargo, and to pay the net proceeds to the claim- 
ants. , ' 

The mandate of the appellate court was produced in the 
inferior court ; the judge of which admitted the generel juris- 
diction of the court established by congress as an appellate 
coort, but denied its power to control the verdict of a jury, 
which had been rendered in fiivbur of the captors, the officers 
and crew df the Convention, and therefore refused obedienpe 
to the mandate, but directed the nfiarshal to make the sale, 
ated after deducting charges, to bring the residue of the mo- 
nty irtto court subject to its future order. 

The claimants then applied to the judges of appeals for an 
injunction to prohibit the marshal from paying the money 
arising from the sales into the court of admiralty ; which 
was awarded and served upon him ; in contempt xtf which, 
6n the 4th January, 1778, he paid the money to the judge, 
JL who acknowledged the recent thereof at the foot of the mar- 
shals return; 

On the 1st of May, 1779, George Ross, the judge of the 
eourt of admiralty, delivered to David Rittcnhouse, who was 
then treasurer of the state of Pennsylvania, the sum of 
11,496/. 9*..9fl^. in loan office certificates, which was the pro- 
portion of the prize money to which that state wo«ld have been 
entitled; had the sentence of the court of admiralty ren^ained 
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. iu force* On the %9Me day, David Rittenfaouse executedi a 
bati(} of iademBity to George Ros9 ; in which, after reciting 
thiit the nvoney was paid to bim for the use of the state of 
Peaiisylvaniat he binds himself to repay the same sh&uld the 
said George Ross be thereafter compelled by due course of 
law to ps^ that sum according to the decree of the court of 
appeals. ^ , 

These loan office certificates were in the name of Matthew 
Clarkaon, who was ncMurshal of the court of admiralty, and 
were dated the 6th November, IT7S* Indents were issued 
•oa'theai to David Ritteahouse ; and the whole principal, an4 
interest wore afterwards fiiodied by him in his own name 
\ipdor the act of congress making provision for the* debt of 
the United States. 

Among the papers of David Rittenbouse was a memoran- 
dum made by himself at the foot of a list of the certificates 
meniioaed above, in these words : 

^' Niote. The above certificates will be the property of the 
state of Pennsylvania when the state releases me from the 
pond I gave in 1778 to indemnify George Ross esquire, 
judge of the admiralty, for paying the SO original certificates 
into the treasury as the state's share of the prize." 

The state did not release David Rittenhouse from the 
bond mentioned in this memorandum* These certificates 
reiaained in the private possession of David Rittenhouse^ 
.who drew the interest on them during his life ; and after his 
4ei»fh ihey remained in possession of his representatives, 
GtgaiifMSt whom the libel in this case was filed for the purpose 
of carrying into execution the decree of the court of appeals. 
. . While this suit was depending, the state of Pennsylvania 
jiprbpre.to assert its litle ; and in January 1803, the court de-* 
MV»ed i» favour mf the Ubellants ; soon after which the legis. 
Jitture passed the act which has been stated* 

U is contendsd that the federal courts wein deprived of 
jurisdidtion in this cause b|r that amendment of the consti-* 
tulion^ich exempts states from being sued in those courts 
Jby mdividnak. 7kis amendskexit declares ^^ that the judicial 
power of the United States shall' not be construed to extend 
^o ftt^ AUit in law oreqnity commenced or prosecuted against 
rone of the United Statesby citizens of another state, or by 
•oilia^ens or subjects of any foreign stMe." 

Theo'i^t of a state to assert, as plaintiff, any interests- 
it tOMfj^ffaave in^a subject wUch forms the matter of contrQ- 
^yersy bdHtr^en isdiyiidiiak in one of the courts of the Unite4 
iSme^ is tapt affejctod by this amendiscnt ; nor casi it bp 90 
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e^strued as to dust the cooit of its jurisdiction, should such 
claim be suggested* Tho amendment simply provides, that 
no suit shall be commenced or prosecuted against a state. The 
state cannot ^e made a defendant to a suit brought by an indi- 
vidual; but it remains the duty of the courts of the United States' 
to decide all cases brought before them by citizens of one state 
against citizens of a different state, where a state is n6t neces- 
sarily a defendant. In this case the suit was not instituted 
against the state or its treasurer, but against the executors of 
David Rittenhouse, for the proceeds of a vessel condemned in 
the court of admiralty which were admitted to be in their 
possession. If these proceeds had been the actual property of 
Pennsylvania, however wrongfully acquired, the disclosuiis 
of that fact would have presented a case on which it is unneces- 
sary to give an opinion ; but it certainly can never be alleged 
that a mere suggestion of title in a state to property in pos- 
session of an individual must arrest the proceedings of the 
court, and prevent their looking into the suggestion and ex- 
amining the validity of the title. 

If the suggestion in this case be examined, it is deemed 
perfectly clear that no title whatever to the certificate in 
<;^uestion was vested in the state of Pennsylvania. 

By the highest judicial authority of the nation, it has been 
long since decided ahat the court of appeals erected by con- 
gress had full authority to revise and correct the sentences of 
the courts of admiralty of the several states in prize causes. 
That questioti thereof is at rest. Consequently the decision 
lof the court of appeals 'in this case annulled the sentence of 
the court of admiralty, and extinguished the interest of the 
3tate of Pennsylvania in the Active and her cargo, which was 
acquired by that sentence. The full right to that property- 
was immediately vested hi the claimants, who might right- 
fully pursue it into whosesoever han^ls it might come. These 
certificates iff the hands-, first of Matthew Clarkson, the mar- 
shal, and afterwards of George Ross the judge of the court 
of admiralty, were the absolute property of the claimants. 
Nor did they change their character on coming into the pos^ 
session of David Rittenhouse. ' 

Although Mr. Rittenhouse was treasurer of the state of 
Pennsylvania, and the bond of indemnity which he executed 
jstates the money to have been paid to him for the use of the 
state of Pennsylvania, it is apparent that he held them in his 
<^wn right until be should be completely indemnified by the 
state. The evidence to this point is conclusive.. The original 
certificates do not appear to have been deposited in the state 
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tr^attry, . to have been designated in any manner as die p^« 
perty of the state, or to have been delivered over to the suc- 
cessor of David Kittenhouse*. They remained in his posses- 
sion. The indents issued upon them for interest were drawn 
by :DavW. Rittenhouse and preserved with the original certi- 
ficates* When funded as part of the debt of the United 
States, they were funded by David Rittenhouse ; and the in- 
terest was drawn by him. The note made by himself at the 
foot of the list, which he preserved ,a« explanatory of the 
whol^ transaction, demonstrates that he held the certificates 
as security against the bond he had executed to George 
Ro^s ; and that bond was obligatory not on the state of Penn^ 
sylvania but on David Rittenhouse in his private capacity. , 

These circumstances demonstrate, beyond the possibility 
of doubt, that the property, which represented the Active and 
her cargo, was in possession not of the state of Pennsylvania 
but of David Rittenhouse as an individual ; after whose death 
k passed like other property tohis representatives. 

Since then the state of Pennsylvania had neither posse^^ 
sion of, nor right to the property on which the sentence of 
the district court was pronounced, and since the suit was nei- 
ther commenced nor prosecuted against that state, there re- 
mains no pretext for the allegation that the case is within that 
amendment of the constitution which has been cited ; and 
consequently the state of Pennsylvania can possess no conati^ 
tutional right to resist the legal process which may be directi* 
ed in this causje. 

It will be readily coticeived that the order, which thia 
court is enjoined to make by the high obligations of duty 
and of law, is not made without extreme regret at the neees^ 
sity which has induced the application. But it is a solemn 
duty, and. therefore must be performed* A peremptory 
mandamus must be awarded. 

D. from page 99. 

The report of the commissioners of the court of appeals &c. 
The commissioners of the court of appeals of the United 
St&tes, have the honour to report to congress the annexed 
proceedings in the case of the sloop Active, brought into that 
court, on appeal,^ in order that congress may take such mear 
sures in that behalf, as so extraordinary and important a sub- 
ject may requ,ire. 

WM. H. DRAYTON, 
WILLIAM ELLERY, 
JOHN HENRY, Jun. 
Philad^yan. 19rt, %7t^. OLIVER ELLSWOftTH. 



C 220 ) 

Read in congress Janotrj I9th, 1 779* Ordered to lie on 
the table. 

In C0ngr€SSy January 21, 1779. 

ResolvedyThvit the report of the committee on appeals, re- 
ceived the 19th instant, be referred to a committee of five, 
who shall examine into the principles of the powers of the 
said committee on appeals, and the causes of the refusal of 
the judge of the court of admiralty in the state of PeansyU 
vania, to execute their decree in the case therein mentioned, 
and report thereon specially to congress. 

The members chosen, Mr* Burke, Mr. Paca, Mr* Root, 
Mr. Dyer and Mr. Smith. 

Extract from the minutes, 

CHAS. THOMPSON, Sec'y. 
In Congress^ March 6, 1779. 

The committee to whom was referred the report of the 
committee on appeals, of the 19th of Januar}', 1779, having 
in jiursuance of the instructions to them given, examined into 
the causes of the refusal of the judge of the court of admiral- 
ty for the state of Pennsylvania to carry into execution the 
decree of the court, or committee of appeals, report, 

That on a libel in the c«urt of admiralty for die state of 
Pennsylvania, in the case of the sloop Active^ the jury fotmd 
a verdict in the fniUowing wordSf viz. ^^ one fourth of the net 
proceed's of the sloop Active and her cargo to the first ctai« 
jnants ; three fourths of the net process of the said sloop 
and her cargo to the libellant and the second claimant, as per 
Hgreement between them :" which verdict was confirmed by 
the judge of the court, and sentence passed thereon. From 
this sentence or judgment and verdict, an appeal was lodged 
with the s^retary of congress, and referred to the committee 
appointed by congress to hear and determine finally upon all 
appeals brought to congress frotn the courts of admiralty of 
the several states. 

That the said committee, after solemn argument and full, 
hearing of the parties, by their advocares and taking time to 
consider thereof, proceeded to the publication of their defini- 
tive sentence or decree, thereby reversing the sentence of iho 
court of admiralty, making a new decree, and orderin|; prc\ 
cess to issue out of the court of admiraky for the state of 
Pennsylvania to carry this their decree into execution. 

1 hat the judge of the court of admiralty refused to carry 
into execution the decree of the said committee on appeals, 
and has assigned as the reason of his refusal, that an act of 
the legislature of the said state had declared, that the finding 
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of a jury »haU estabfish the facts in all trials in the courts of 
adiiitralty, without re-emnination or appeal, and that ftn ap^ 
peal is permitted only from a decree of the judge. 

That having examined the said act, which is entitled ^^ An 
act for establishing a court of admiralty,'.' passed at a session 
which commenced on the 4th of August, 1 r78, the committee 
find the following words, viz : *' The finding of^e jury shall 
establish the facts, without re-examination or appeal." And in 
the seventh section of the same act, the following vrords, viz : 
^^ In all cases of captures an appeal from the decree of the 
judge ef admiralty of this state, shall be allowed to the conti- 
nental congress, or such person or persons as they may from 
time to time appoint for hearing and trying appeals." 

That although congress, by their resolution of November 
25, 1775, recommended it to the several legislatures to erect 
courts for the purpose of determining concerning Raptures, 
and to provide that aH trials in such cases be had by a jury, 
yet'it is provided, that in all cases, an appeal shall be allowed 
to the congress, or to such person or persons as they shall ap- 
point for die trial of appeals." 

Whereupon Resolved^ That congress, or such person or 
persons as they appoint to hear and determine appeals from 
the courts of adn^iralty, have necessarily the power to exa- 
.mine as well into decisions on facts as decisions on the law, 
and to decree finally thereon ; and that qo finding of a jury in 
any court of admiralty, or court for determining the legality 
of captures on the high seas, can or ought to destroy the 
right •f appeal, and the re^examinationof the&cts reserved 
to congress. 

That no act of any one state can, or ought to, destroy the 
tight of appeal to congress, in the sense above declared. 

That congress is,' by these United States^ invested with the 
supreme sovereign power of war and peace. 

That the power of executing the law of nations is essen- 
tial to the supreme sovereign power of war and peace* 

That the legality of all captures on the high seas must be 
determined by thcftaw of nations. 

That the authority, ultimately and finally to decide on all 
matters and questions touching the law of nations, does re- 
side and is vested in the sovereign supreme power of war and 
peace. 

That a control by appeal is necessary, in order to compel a 
just and uniform esjiecution of the law of nations. 

That the said control must extend as well over the deci- 
siiinsof juries as judges, in courts for determining the lega* 
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lity of captures on the sed ; otherwise 'the juries would be 
possessed of^the ultimate supreme power of executing the 
law of Datiorrs, in all cases of captures ; and might at any 
time exercise the same in such manner as to prevent a possi« 
bility of be^ing controlled j a construction which involves 
many inconveniencies and absurdities, destroys an essential 
part of the power of war and peace, intrusted to congress^ 
and would disable the congress of the United States from 
giving satisfaction to foreign nations, complaining of a, vio- 
lation of neutralities, of treaties, or other breaches of the 
law of nations : and would enable a jury in any one state to 
involve the United States in hostilities: a construction, 
which for these, and many other reasons, is inadmissible* 

That'this power of controlling, by appeal, the several ad<- 
miralty jurisdictions of the states, has hitherto been exercis- 
ed by congress, by the medium of a committee of their owa 
members. 

Resolved^ That the committee, before whom was determin- 
ed the appeal from the court of admiralty, for the state of 
Pennsylvania, in the case of the sloop Active, was duly con- 
stituted and authorized to determine the same. 

Resolved,^ That the said committee had competent jurisdic- 
tion to make thereon a final decree, and therefore their de- 
cree ought to be carried into execution. 

Resolved^ That the general assembly of the state of Penn- 
sylvania be requested to appoint a committee to confer with 
a committee of congress, on the subject of the proceedings 
relative to the sloop Active, and the objections made to the 
execution of the decree of the committee on appeals, to the 
end that proper measures may be adopted for removing the 
said obstacles and that a committee of three be appointed to 
hold the said conference with the committee of the gen<^ral 
assembly of Pennsylvania. The members cho^n, Mr. Paca, 
Mr. Burke, and Mr. R. H. Lee.* 
A copy of re.cord, 

CHAS. THpMl»50N, Sec'y. 

• Jottrnafe of Congress, voL v. p. 35. 
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